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^ fiOLrriCAL scrEJsrcE. 

are not deteimin^^ solely noi^ completely by moitl laws 
{Siitengesetz), They^ are independclit** sciences, and not 
siipfdy chapters of a MoiSl Philoso[diy. Oif *the codt^ry, 
ith^ir basis aitd the|^r end are fb be*found in the Sute i they 
' 'are«Political Sciences. E^ics, however, \i not A.^^oliiical 
Sciepce, because its -fi-ndamental principles cannot be 
explained but of the State, but^fve a wider andU nobler 
^ basis in the universal nature of mankin^ and in the dtvitije 
^ordering of the world. « 

Pub'Ac Law and^PoIitics musi non ue ausuiuLci3r scparaieu ineirrm 
from one smother. ^ The* actual* l^tc lives, i. e. it js ^ com* aTOtfilr!"* 
bination of.Law and Polities. Again, Law i^ not abs(^j^ely 
Qx&d or un^lter^ble^ and the movement of Polifjf s has rest 
Ss its aim. * Law is not merely a system, it has a history 
on the other hand^ Pofitics has to do with legislation. • As^ 
witl^^ll organic beings influence is feciprocal. The 
difference we have recogi2.ifed is not tjiiereby set amd^,* j;)ut 
is better explained. The distinctic^o between the history oft 
\jx^{Re€htsgesckichte) and golitiaal hisibry is just this : the 
formePhas only to point outathe development of the normal 
•gnd«established existence of the Stjvtc and to describe th% 
rise and ch^ge of permanent institutions and laws: the 
latter lays stress chiefly on the changing fortunes and ftr- 
cum^nces of thf nation, th# ^i^tives an^ donduct of its 
state«iien, and theofctions and sufferings of both the n^^tion 
and its statesman, ^"he highest and pip'est expressioR of 
PuUic' Law is to l:#/rovind in the ConstiUition of enaT:tc*d 
•positive laws (die Verfassung: das Qesetz ) : tb/e ebr^ipt and 
» most vivid manifestation oi^Politics*iSvthe practictiTconduct 
or guidance of the State itself, viz. Goverivnent yJRegierung^ 

Politics is more of an art than^ science. • IaSlyt is a pre- 
supppsition of PolSics, a fundamental (though not of course 
the only) condition of its freedom. Pol|tic<^in its course 
must have r^rS to legal limits, caring as it does fof the^ 
varying neecis of life. . Law, on the otl^er hand, requires 
the hejp^^t, Politics in ordqr to esca{f^ the tiumbness of 
death and to keep step with the development of life.* 
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Withoift the animating* bregth of politics the corpus juris 
{^Reclfiskorp^ wouVl l|5 a corpse ; wit^iout the foundations 
an d»rtie •limif^ of Lavi, Politics ^ould perish in unbridled 
sellisAnett and in a^fatal ipassibn for desUnction. ^ ^ 

The Theory It is^Scly for the sake of clearness and simplicity ihat' ‘ 
before these two branches of thoi Theory *of the Slate— 
lid«ed^first. Public 4-aw andJPoliticS— ?w’e place 9 . third, or rather a first, 

• (iivi5lon 'of Politiic||l Science, viz. The Tlieory of the State* 
in ^tneral {A I Igemeine Siafsif/ire), this we consider thap 
State as a whole without ^s ^tt distinguishing its two%ispects ' 
(Law/in^ Politics). Th^^conceptibrpof the Stale, its btrsis, 
itsj^j’incipal Elements (the people, the country), its rise, 
iWi end cjj aim,, the chief forms of ^ts constitution, ^Ije 
deAnition ai*d the division of sovereignty (Statsg^walt) fornf 
the •subjects of the 'Fheory of the State in general, and 
tliis in turn is* at the base of nhe tw*o special pd^jtical 
scu.'ilpcs. Public La^ and ft)liti€s^ \ 

• The first part o^tlAs work is devoted to the Theory of 
the State in Geneiiil, tTi^ second to Public law, an8 the 

third to Politics. 

• 

— The present tran:»lfttion ouly c«inprii<et fiisr part. ] 



CHAPTER II/ 

SCJB^lsnriFlC *M^'/Y/Ol>S. 

^ •The scientific ^iidy of the State mqy he •unclerfaken 
*from different points of view and in different ways. TJJiere 
. arc two sound methodTs of scientific enquiry, and two Jalse Meih«ii# 
inetji&ds which* are the one-sided perversions of them. The 
correct ihethods, we ni^ calf the ^ilosophical ^ftd ^the 
kistoricaL The perversions comw ^om pushing to aq 
extilijme^ one prominent ay)ect«of the first two methods. 

Abstract ideoli^ the exeggeration and caricature of the 
•^philosophical, mere empiricism of the historical method. • 

' The contrast betif^en the two methods is connected 
partly with the characteristics of iDOth Law and PolMcs, 
partly with the difference in itfle^ intellectual teenperaments 
of Those who havejphrsued these studies. 

, All Law and all Politics have^n ideal side — a moraPand 
spifitual element, 1;^ both at the same tijpe restV^n*^ rial 
• .(actual) foundation and have a n^aterial iorm value. 

This latter side is misiyiderstood^a^d disregarirfS by the 
ideolegist, who thinks out some politicj^l priA:iple in jfs ideology^ ^ 
abstractness and draws from ^ a series^ of logical con- 
sequences without paying any regard to the facts of actual 
•■pplitical society.. Even Plato in his Repupliok^^^ fallen into 
this error and sCQopted opinions contrary to nature and tln;^ 
needs of mankind ; and yet the richness of Plato’s spirit 
and ^pelipg for •beauty have sa^d him frofhT those 
miserably arid formulas which we find so ofterk in the 



I/fTRODVCTTON. 


(Chap. Il> 


politicaf philosophy of *tnodem wriders. TThe State is a 
Vmoral organism and'ndt the product qf mere cold Logic: 
:Pub]^*Ll»w isHlot a collection of speculative opinion^;* . 

{Thij method leads to *unfrhitful fesu}^ in theory^ and c 
when trfloiferred* to practice gives a most dangerous 
fluence to fixed id 9 as and tends tor break up and destn^ 
existing political ijistitutions^^ In times of revolufion men’s ^ 
pt^sidns are set fre^and they are attracted by these abstract 
doctAnes, the more so that ttfey hqpe by iheir %id to break • 
through the bounds of laW : and tl^^is sort pf ideology^easily 
obtains, a ^terrible force, aqd, incapable of creatSig a ndw*. 
•orga^sm, thrown down everything before it with the energy 
of .a demoq! 'The truth of this observation's proved in*c4 
fearful way by certain phases of the French l^^olution. 
Napoleon was right }vhen he said: ‘The Metaphysicians, 
ihh Ideologists Hkve destroyed Ffapce.’ The ideological 
Vaecq;)t^tisn of ‘ Libesty ana Ejfq^lity ’ has. filledVFrance 
with ruins and drenghe^ it with blodd. The doctrinaire 
application of the ‘ mSnarcliLcal principle,’ has reprei^ed^he 
political freedom of Germany and hindesed the groifth of 
hir power. .The carrying out of the abstract principlorof^i 
nationality has threatened the peace •bf all EtlAope. The* 
tru^t and most fruitful* ideas become mischievous* if they 
are taken uf by iijeologistStanC then transferred to praotice 
, by narrow fanatics. • ^ 

Empiricism. (jrffe exclusively empirical, method js oi^sided in the 
* ! oppoSte way ; it holds to the mere obiward form, to the 

letter o{^|^ law or to th^ appar^t fact. This method in 
science is l^uable att the most in amassing material in < 
cQfnpilations ; in actual poytics it frequently gains many 
adherents, especially among|the officials of a bureaucracy. 
Empiricism does not often^ like ideofogy, directly "endaqger 
the whole Statf ; l^it it makes the bright sword of justice •* 
Mst, hinders the public^welfare in all sorts ^f. ways, causes 
a quantity of small.injuries, weakens the moral vigour and 
cnfe^felr the*healtli of the State in such «wi|p *that in 
critical times its salvation is ^nade always difficult "and 
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sometimes iippossible.t While tbe<piactical a^lie^ion of 
mere ideology brings , the State in|D ;the acute crisis of 
political fever, this mere empiricism rather pro^flitc^ cti|onio 
^rgaladies^ * * # . * ^ . 

yhe advantag e dfjhe hist orical ov%r the*iperel>^^pirical 
cSetE^ i^[^P[r does r^ot thoughtlessly and servilely honour ^ 
actual institutions and actual fadh, but xbcognises, explains, 

* and interinets the inner connection Kttween Past, and 

m Present, t&e orgapic d^elopment of national life anc^ the 
’ nwrathidea ‘as reveaiea in its history.^ This method cer- 
tainly starts from *the^ aeftial pihenomena, but regards them 
&8 livjp^ not as dehd. ^ , 

• •Akin^tb the truly historical is the tinly^ philosophical V^hiio- 

• method, which* is not one of mere abstract sgeAilation Sut * ’ 
^oF^^oncrAethin\iing*^{concretdenkt\i.e. it pnites together 
Id|^ and Fa£ts,(/^^^ und Realitdt). * While the historical 
method^ris based upon the cdhrse of outward exeats an,d,j 
their evolution, (the philosdt>hical s^ts from the knoMSdge 

of the human mind, and from tpit p§int of view conside^ 
the reKr£lation«of t)ie spiritjpf man in history. 

^ Jlost of those who have attained to a higher scientific • • 
. standpoint have through natural teAiperament ^ne in either united 
the one" or the other direction. Qnly a few have had^ tlic writers, 
genjus to unite both. Ampifg these Aristotjf especially 
dd^erves our adnj^ation. His ' Politics/ although written 
in that youthful period of the world’s history which preaeded 
thp more adv^c^^Sdevelopm'ent of thS State, kas*yet tre-.* 

• ,mained/or two thousand years one of the pures]^ sources of 
political wisdom. Cicero* imitated, id the fomf^liis rea- 
soning and his mode of exposition, the philosoiftiical manner 
ot the more richly gifted Gre^, but tlie best part of the 
material ^f his work he rightly took from the practical 
politics of Rome. Among modern writer% Bodin, Vico, 
and ’Bacon may be named as early representatives pf the 
philosophic^historical method. Burke, who resembles Cicero 


* ISm V explanatioii of this phrase oP-Gerniap philBB<){ftiy see 
WaUace's TraDslation of Hcgel’i Lc^ic, Prolegomena, Ch. x J 



8 


INTRODUCTION. 


;.Chap. 11. 


in the gj-andeur and chann of his eloquence, rejsembles him 
also in the way in whic^ he grasped the principles of politi- 
cal wjs*dpmfT(jm.th^ history and life of 'his country, and ex- 
pressed {hem with tlfe ^ digiyty of philosophy and ihg ^ 
splendour yf genius? ^achiavellj, who^as stored up^in • 
his works the abundant and sad ex|jenence ^f a profound 
and shrewd knowledge ef tnankind, and Montesquieu who 
looked &n the world with a frank,* cheerful glance and 
abounds in acute* Remarks aqid exact observations, some- . 
times adopt one method,, sometimes ^he other. Yet the 
former is more given to «the histtxical, the latter to the . 
philosophical ^ .On the otlier hand, Rt)usseau and^Ben- 
t;ham',cJike n;ost of the Germans, keep rather to the phile-* 
sophical method, but, more often than *theif great model ‘ 
Plato?' they falT into the one-sided error of mere ideology. 

The hw. p fs thus dear Jhat(^the two metjiods, the historical ^nd 
pJSiSopUka^philospphical, do not conflict: tl^gy rhther suppleirwjnt and 
*corr<s:(f one another. ? He assuilcjdly trikes a limited and 
cach??ih«.^ nSrrow view of historj wlfo thinks that with him history is 
at an end and no new legaK conception can' arise ; 

ar^l he is a vain and foolish philosopher wlio thinks that ^e ^ 
is the bcginfiing and end of all trutlv The' genuine his- 
torian as such is campeUed to recognise the value of philo- 
sophy, and the true philosoplie^ must equally take courisel 
of history. * ^ ^ • 

of the two methods has its peculiar advantages and 
•its peculiar, weaknesses and dangers, clTief advantage 

of the Jiistorical method is^^the abundance and the positive.,, 
charactef $£jts results ; fejr historyris full of the comple»:ity 
of life and at^he same time is thoroughly positive. WJiat- 
evdf the most prolifib thinkci*^inay think out in his head will 
always be only a fJoor fragme’lit compared with the thoughts, 
which are reveled in the history of mankind, and will 
generajly attain onlj^' an uncertain and mist^ shape. But, 
olflhc other hand, tliere^is the danger that, in following the 
^ ill <.(Ljcrm:jn (cd* •fS75). The French, Transl. 

f)if* r»>inarL 1 > 
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paths of history^ we \iiay forget aAd lose unit>f in abundant 
multiplicity ; we igay be’ oppressed *t)y the jAreight. of the< 
ipaterial^ overwhelmed b5^ the mass^of histbfical expeiAence, 
and’ above all, attracted and* enchainec} by the past, VrlS may 

J ose the fresh outlook on the life^jf th&*presena and the 
uture. ; Certainly the%e are by no means necessary conse- 
quences t>f the historical raetlfcdj but hisfory itself shows 
us how often men who have given thems^vcs ardently*to the 
study of it go wi^ng ii^this ’^tay. * • 

Thte advantages df the philosophical methpds on the con- 
trary, arcf^ purity,^ harihony anc^hnity of system*, fuller satis- 
faction pf the universal striving of man Jtowards perfection^ 

' ideality. Its Jesuits have an especially hunian*chara(%er^ an 
especially* ideal stam^."}' And yet, in turn, it has its pQpuliar 
dangers : philosophers, in their striving after unity— ■which 
thg^ ofteb regard as^ their sole aim* — overlook the inner 
compld^ity of nature, the rich gontent of aotA^l exist^J 
ence \ following the? swift flight erf %ec thought, not infi^- 
qii^ntly, instead of discovering real 4aws, they And barren 
fornthlse, emjfty husks, arSi take to playing with these ; mis- 
understanding the natural devcl<^^ment, they^luck unrfpe 
fruit, plant^rees witlYout roots in the ground, and sink into 
the delusions of ideology. Only »few philosophical 9f>irits 
have succeeded ^n avoiding Alfejc errors. ^ 

*• 

Note, la wh^ I w^te in 1841. %n * The q^odern schools oT Juris- 
p^palence in Germa^l^ (JIU neueren Kcchtss^hulen Ihr 'dtutltheH 
/uristeftp 2nd edit. Zurich, 1862), these and similar idgas have been 
followed out in closer conoec^on with perman scientiiijT 'jUnSy. Long 
ago, however, the English Lord Chanccllof, Bacon, censured the errors 
of tSe Law of Nature and the posi|jvc jurisprudence as studied inrhis 
time and expected the necessary rcf|rrm in the sconce of law from the 
combination of his'ifbry with philo&o^^y, [C'p. De Augm, Scieni. viii. 
c. 3, Bat sec Flint's Vico^ p. 1 s. i ] 
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^ SptfffAL Political^ Scfence is limited to a particular natiotf 
and*a^singl^^te, e. g. the ancient Roman llephblic, the 
moden^ English Constitution, the GernSan Empire of to-day 
'J3eneral Political Scfence, on the mother hand, rests upj^n 
^ uni verShi conception ^of th# Stale. *The particuhq; State 
IS phased on a partici^ar« people * tfie Skate in general on 
mankind , • 

The general theory of the Staji, and ^peaially general 
Public Law, is very often held to be the product of puje 
speculatioA, and the atteinpt is made t# deduce by mere 
logical consequences, fro^i a speculative view of the world. 
Thus there b^^ve arisen varfbi^ systems of Natural ox 
Philosophical ‘ Pu^ic Law, ^ as distinct fi^m that which 
Positiae and Historical. 1 understand the difference other- 
wise. «The<6tate must be phiiosophicall|^^oil{prehended ^ 
well as h^lprically. Nei^ier General nor Special J’ublic 
Law can*dis(iense with this twofoltPwork, 

The speciaPtheory of the State presupposes the genoral, 
as tile particular^ character ^f a people presupposes the 


' The same idea is at the base bf the Roman siew. L 9 
de Jnstitia et Jnrdft * Cannes popali, qni legibus et moribns regwtor, 
^partim ^ propHo^ parum cpmmtmi omnium hominWm jure atimtnr. 
Mm quod quuqae populus ipse sibi jus coostituit, id ifllins proprium 
civitatis est, vocaturqne jas civile ; qu^ vero natoralis ratio inter onmes 


homing dbastituit^ id apnd omnes peraeque cisito^tor^ yocatOiOM jus 
rotUium, quasi quo jure omnes gentes utnntur.* [JnstinisEn, I. 

Tit a. I i.y 
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common naHm of mankind. (^«6eneral PoliticaT Sddnce has Oei^ 
to do with the fundamental conception^ whidvappeiur in all 
sorft of ways, in the theones of par|icular Sfates. . The his- 
• tory to which the former pa^ regard ss the histoiy^of the 
^orld or universal history, not the history of a particular 
county, and of a paxticular State. The speculations of 
Political Philosophy must be tested and supplemented by 
the actual history of mankind. Univei^ history shows us 
' the different stages of d;veloiftnent which mankind has4ived 
through since its Jn&nc]^ ; each stage has its own peculiar 
•vfews of^he Stat^, and its owg* political formadons. We 
leam^to ^understand in what ways the various nations » have, 
/taken part in the cpmmon task of the numaribr^ce. ) ^ 

Not all^riods of universal history, nor alknations,a»have 
the same significance for our science. We are specially 
coecerned with * the .modern State.* The ancient atnd 
mediaeval forms of the^Sute^need o/ily be consi(fefed as;^ 
preliminary, and in* order, by cofrira^t, to bring out moy 
cle&rly the character of the msdern^tate. The value of 
diffei^nt peoples for the formation of the modern State is * 
»^determined in general by their share in the^ progress "of 
political civilisation, ^i.e: of a community of men at once 
orderly and free. * In the history of. the world, the Aryjfti or 
Indo-Germanic ;race is as '^igmficant f 9 r politics as the ' 
Semitic race for religion ; but not until they came to Europe 
did even the attain a high and conscious poTitical 

development A^:ibng them the Greeks ^nd Ro'hiahSf t<Sok** 

^ precedence in antiquity, the Teutons {Gfirmau^p) ia the 
Middip Ages ; but our modern political civilis^on depends 
chicly on the mixture of Graeco-Roman and Teutqpic 
elements. The chief share in &is modern apolitical develop-, 
meat has been taken by : (i) tfce English, whose very race 
is a^ixed one, ( 2 ) secondly by the Frpnclij' who combine 
Old Celtic and Romance with Teutonic elements, and 
lastly the Prussians, in whom the manly self-confidence and 
sense (Rcchissinit) of the Teufon is eombfne(f^ with 

the'pliancy and submissiveness of the Slav. Tho^ political 



12 INTRODUCTION, 

life of Amenca is derived fipm that of Europe, but it is 
only in the X^ited ^jtatts that it has iQade progress of its 
oyrn.^ • ^ ^ 

(^Genhraljpolitical science has^thus to dc^with the commoft 
political icpnsciousness of civilised mankind ja.t the preser^ 
time, and the fundamental ideas and essentially common 
institutiQps which appear in various ways in different States. 
Even •General PiS^c Law is no mere theory— it has a 
positive* although indirect infllienc^as it aoperates through 
various particular States, *and not^ through one unfversal 
State. jLike mankind and\is history, it l^sis a reaf, and not 
merely an ideal exi^ten^.j 


No/F. — 'I'he contrast in Aristotle’s Rheloric«(i. lo. 1368 bf 7) between 
v 6 fjtos tiior and v 6 fA.os /eoiv^^ is difl'erent iTom that we have J>een 

contiidering. The fortner means the Law ^lych a particular state 4 ias 
^worked <fht^or itself, whet||er writtSi or nriwritten, the latter t&t which 
^8 riglft 0y nature {<pv<r€i 2<ivatov) ^wiSiouA regard to any political 

cdbimtinity. 
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, C^,APTER I 

TJfE CONCEPTION AND IDEA OF mjs. ^ IMU. 

’•0 ^ • b 

GENEPAL CONCEPTION OF THE ^TATE.* ^' 

The conception {Begriff) of the State has to do witti the 
nat^ite and essential characteristics of actual States.'* The 
idea or^/ideal (Z/ee) of tho Staiie presents a pictu^e;^ in the, 
splendour of imaginary*perfectionf» the State as riot' yet 
realised, but to be striven for. <0 ^ 

^Thj conception of the,Stafe can only be discovered by 
^i^ory ; the idea of the State is called up by philosophica) «>- * ' 
speculation. The universal conception of the Slate is re- 
cognised when the many actual States which have appeared S &^phy . 
in tjlie world’s history have becij surveyed, and ^eir common 
chkracteristics discovered. The highest fdea of the State is 
beheld when the tendency of^ human nature to pch'tical 
sc^iety is consid^edi and the highest conceivable and - 
, possible development of this tei^ency is regaled as the 
political end of mankindy^ ^ 

l£we consider the great number '’of States which history Character, 
presents to us, we become awate at once of certain common suSsf*** 
ch^cteristics o«' all Statei^ others are only seen on closer 
. examination. o 

(First, it is^clear that in every State a number of m^sn are 
combined. Inr particular States the number may be .very^^-^ ' 
diffsrqpt, some embracing only a iew thousands}^ others 
many nmions ; but, nevertheless, we cannot talk of a State 
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until we gefc beyond the circle of a Single family, and until 
a multitude^ of mep ('.e. families, men, women, and chil- 
dren) tare, untved togethei^ A fatfiily, a clan, like the IjDUse 
of thl Hebrew patriarch, Jacsob, can become the nucle\j3| 
round which, in time,*a greater number 'gathers, but a ^eal* 
State cannot be formed until that ^as hapfiened, until tfie 
single (amily has broken up into a. series of fafnilies, and 
kindred has be^^^me extended to the race. The horde is 
not ‘yet a tribe {i^if/kerscAa/i). Without, a tribe, or, at a 
higher stage of civilisation, without a liation ( Vo/k), Sbere is 
no State. ' ' 

(There is no no^:mal number for the size of the population 
ofa*Slate'’J Rousseau’s number of 10,900 men would 
tainjv not ' be sufficient. In the middle ages such smalr 
States could exist with security and dignity ; modern times 
lead to the formation of much grej^ter States, partly beS^usc 
1 the pdiitxal duties .of the ^ modej-n State need ik, greater 
national force, partly because tfie increased power of the 
great States readily becomer a danger and a menace tePthe 
independence of the small.: • » 

s^alixcd Secondly, a permanent relation of the people to the jtoil, 
temtjjQr; jg necessary for the continuance of Vhe State*; The State 
requires its territory : nf'tion and country go together. 

Nomadic ^peoples, althougn <they have chiefs to command 
them and law to govern them, have net yet reached fhe 
full \-ondition of States until they have a fixed abode. The 
' Hebi^w people received a political training from Moi^s, 
but were^not a State untd Joshua settled them in Palestine. * 
In the gr^t migrations^ at the Vail of the Roman empire^ 
when peoples left their old habitations and undertook to 
conquer new on^s, they wei^^ in an uncertain state of tran- 
sition. The earlier States , which they had lormed no longer 
existed : the r 2w did not yet exist. The personal bond* 
gontivnued for a while — ^the territorial conneebpn was broken. 

« Aristotle’s on this suhjrct, cp. Pol. vii. 4,: in Etk, JVte, 
lx. 10. § 3, he shys there cannot be a State of ten.-netf nor of 

100.000. , Cp. also Pol. iii. 3. § 5.] • 
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Only they succeeded in reining a sure footing were 
they enabled to establish a new Statp. The peoples^who 
faileckperished. The^Athenians under lliemiaocl^ saved 
the'Stkte of Athens on their ships, b^use after the vitli&ry 
'&ey^ again took possession, of their %ity ; but the^imbri 
anfi Teutones pbrished, because they left their old home 
and failed to conquer a new one.^ Even* the^l^m^ State 
.•would have perished, i^ the Romans, aftem Jthe burning of. 

^eir city, had migrated to Veiii ^ 4 

• (^Another charactOTStic%f the State is the unity of^the s-ttniai-t 
whole, the cohesioh of tile nafticm. Internally there may 
^ indeed ^be differenf divisiqps wim considerable tncfepen- 
dence of their own. Thus in Rome there was^thc patrKIan 
ps>pulus^ and*alongsi^e of it the plebs. In the ol^ef Teutonic 
states of the* middle ag£s there was the constitution of the 
peoplef alongside of the feudal constitution. . The State 
may also Jbe composed *of geveftil parts which in tl^ieif turn, 
constitute States: thus Jrom the old Qegnan Empire several 
territorial States have gradually gj-oftrn aip : in the modern * 
federations of Vort^ Amer^ and Switzerland, and in the 
TOW German Empire, a common collective State {Gesammt- 
stat) and a number ^f confedera\ed local States exist 
together^) \But unless the commui^ty forms a coherent 
whole in its internal organisatjofi, or can appear and act as 
a unit* in external relations, there \k no State. 

(in all States we find the distinction {Gegensatz) between ^ 

governors and glBvei^d, or — to adopt an old ekprestfioir ruf^rslmi j 
^hi^ ha^been sometimes misundystood,^ sometimes mis- 
^ used, but which in itself io neither hateful no^'^vish— 
betweqp sovereign and subjects. This distinction appears 
in the most manifold forms, but l| always necessary. Even 
in the most extre&ie democracy ip which it may seem to 
vs^nisfi, it is nevertheless present. The assqpibly of the 
Atheniw citizenb was the sovereign, the individual Athe- 
mans were its*subjects. ; 

Wher^ there is no longer any sovereign^ poss&sil^g 
authority, #here the governed have renounced pplitical 
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obedience, and every cne does that which is right in his 
own ipyes, this is anarchy and the State is at an end. 
Anardiy,^ lilJj<all negations, cannot list, -so that out it 
there <at once arises^ peirh^[)S in a rude and often cruel form 
of desp<^ism, some sort of new ^sovereigtity which compels* 
ol)edience, and thus reproduces that indispensable distiifc- 
tion. Communist^ deiiy 'this in Aeory, but in* doing so, 
tlieyvdeny the itself. Even they have nowhere been 
abl^ by annihilating the State to introduce a merely social^ 
union, and, if they eve^ succeed in temporarily ginning 
over the masses to their projects," ^ve m21y be cartain, from 
the .example of the religious cqpimunis'ls of the si3cteenth 
centtfy, the-^abaptists, and from the natural consequentes 
of events, ‘ch|tt they too would again se^ up a domination^ 
and that the harshest that has ever bfcen. * 

. Among the SJavdnic peoples we fincl th^ old idea that 
only the, unanimity of all 'die »neriibers of a community 
rejfrelients the comiijoij will, and Vhat neither the majority 
*nor any higher authority c^n decide. This principle tow- 
cver can at the most only seive as a principle qf local 
communities, and that only among a people where all easily^ 
and quiv:kly agree ; it Ci'm never be a, politicalTprinciple, for 
th«^ State must override the unavoidable opposition of 
individuals.^ 

(^'hc State is* in no Way a lifeless instrument, a*dead. 
maohine : it is a living and therefore organised being. This 
orgasic nature of Ihe State has not alw*^s Been understood. 
Political people? had i^ideed an image (ForsfeZ/tq^^) of it,^ 
and recoghized it consciously ic language, but the insight 
into the political organism remained long concealed from 
political science, and eve^ at the present day many publi- 
cists {S/aZs/^/eM^fe) fail to understand it.^ It is the especial 
merit of the^German scViool of historical jurists to 'have 
jecqgnized the diganic nature of the Nation and the 
State. This conception refutes both the mathematical and 
insk^htiniGal view 'of the State, and the l!l?omistic way of 
treating it, which forgets the whole in the indivKuals. 
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. (oil-painting is •something other athan^a mere aggregation of 
drops of oil and coloiy, a statue is so^nething^ (^her than a 
combination of marble particles, a msyi is not*a mere ^uan- 
tjty of cells and blood corpuscfes ; an^ sa too the nation is 
‘not ^ mere sum of citizeifs, and the State is not A mere 
collection of external regulations^)^ • • • 

(^The State indeed is jiot a product of nature, and»there- 
•fore it is not a natural organism ; it is ii^^ectly the work 
%f man. The tendency poittical life is to be found^in 
•human iiature, and^so far the State has a natural ba^is: 
but the realisation o/ this political tendency has beea^ left to 
human -labour and humafi arrangement, tadd so fa^Jthe 
Sj^fk is a product of^ human activity, and its drg^ism is Sb 
copy of a na^ral organigm. • • 

fTn calling the State an organism we ^irc not thinking of in whf^ * 
:he a^fivities by which plrfuts and animals*seek, consume* state win 
and assimilate nourishme|iP, anS reproduce their Species. 

We are thinking rathet of the foll<jWiifg characteristics o1 
naturSl organisms : — ^ * 

(a) E9ery organism is a Alien of soul and body, i. e. oj 
na^esial elements and vital forces. ^ ^ ^ 

(3) Althougrt an orgrfhism is and remains a whole, yet ir 
its parts it has members, which^ are •animated by specTa’ 
motive^ and capacities, in ordA* tg satisfy yi vdtious ways 
the varying needs of the whole itself. 

(c) The organism develops itself from within outwar<!s, 
and l^s an external ^powth, • 

• In all three respects the organic fiature of thc,#tate is 
«eyidenC^ * * • / 

In the State spirit and body, wjjl and active organs 
necessarily bound together in one^life. Throne national spirit aijji, 
spirit, Y^hich is something different iirom the average sum of 
the- contemporary spirit of all citizens, is tie ^irit of the 
State; the one Rational will, which is different from the 

« [Cp. Ari&t. Pol: 1 . 2, § 15, 125321. 30 : *vmfi fxiv if 
yaatu ltd ri(9 rmvTTp KOiVtuyiav' 6 5i vpS/ros avarfiaas fitytarutv dyoOuif 

OAT.Ot.'] , ^ • 
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average will of the multitude, is the will of the State. The 
constitutioi^ with ils Organs for representing the whole and 
expressing the will of the State in laws, with a heacf who 
governs,! with all scrta.of offices and ma^stracies for admiiv 
istratioh, with courts to exercise' public jus^^ice, with instj^ii-' 
tions of all kinds to prpvi^e for the intellectual and material 
interests of the community, with an army to express the . 
public force — fm's. constitution is the body of the Stat^ it 
is foe form in which the nation iranifests its .common lifer 
Individual States differ l|ke ^idividnal men ifi* spirit,' 
character, and form, he progress of mankmd depends 
essfi^tially on the emulation of^its component peoples and 
rt^tes.! ^ ^ \ 

m It has v^rhe con^itution is likewise the articulation of the body 
with'.ttrious politic. Every office and every political assembly is a par- 
funrtioM^ ticul^r member Vith its owp proJ)er functions. An office is 
not rlike part of at machine, it^dbias not to exert merely 
f mechanical activities Vchich always^ remain the same, like 
the wheels and spiHdles a ffictory, which always (1& the 
same thing in the same way. its function^ have a spiritual 
character,, and vary oivparticular occasions according %s> fihc 
needs of public life, which they havfe to satisfy : they serve 
life, and are themsehes Hying./ Where an office becomes 
lifeless, sinxs into unthii^kin^ formalism, and becomes like 
a machine, there the office itself is ruined, and the State, 
b^ becoming a machine, inevitably fails. 

[ l^Jot only the« official, but the officep, itself has a psyobical 
signifiodi\)ce, it is animated b^ a soul. An office has.s 
^ characte^nd a spirit which in its turn influences 'the peis(|n « 

<who acts in it. Even a v^ry ordinary man when elOcted^ 
the Roman consulship had his character elevated and ms 
natural vigour increasedtby the dignity, 'majesty, and^power 
of his officb. The office of judge is so sacred, so con- 
' secrated to justice, that even a weakling wl\|en appointed to 
it h^s his mind ennoble4, and his determination aroused to 
maintain the righi The spirit of the office omnot indeed 
alter ;he nature of the official^ it is not powerfuT enough so 
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to permeate Ihe character that the^individaal Sdways fully 
represents the signi^cance of his dffioe ; yet every official 
expediences some psychical influence on hii spirit ai|(Vdis- 
aposition, and if he has an iifipressic^blc mind it cannot 

* 'eyxipe him that his officef itself haff a soul which^ for the 
present, is in a close and immgdiate connection with his 
own individuality, but which is oifierent from him, and 
more enduring 

* (Rations a^d States ha^e a*development and a growtSi of (r)itd6- 
thar dVn. The pQ^loAs qf national and political history are '• 
to 'be measured 1^ gre& eras w£ich far surpass ^^ewage of 
individual men ; the lattea may be measured by yeaj^and 

l^ens of yeap, the f^^rmer extend beyond cenfturjps. Ev^ 
period agayi has its special character, and fhe collective 
histo^ of ^ nation and state is a c(^erent whole. The 
childhood of nations haf a different chafacter from thdir 
maturityT ^nd every statc^ffian *s compelled to coilsi^rjthe* 
time of life in which his State hapQtnt to bei; ‘ There is 4 
timi for everything.' 

AloAg with "this# affinity to the development of natural Yet is no* 
•^-ganism there is an important difference. / The life of growth?**” 
plants, aninfkls, and* then grows and decay^ in regular 
periods and stages, but the development of States *and 
political institutions is not al#ay^as reguh^. The influence 
of *human free will or of extemd fate frequently produces 
considerable d^iatjpns, checking, hastening, sometimelT re- 
veising the norma^movement, according js is*brd(en in ‘ 

« upon b]^great and strong individuals, or by the w^U passions 
^of the nation itself. ThesI deviations are indeed neither so 
^umftrous, nor are they comn^nly so important as to in- 
validate the general rule. On the contrani^ they are much 
rarei: and generally much slightes than is fanci^ by those 


whose opinions are determined by the jmnrJhdiate impres- 
sions of contemporary events. Yet they are weighty edbugh 


to show that the idea of a mere natural growth of the State 
is oneei^d and unsatisfactoiy, and tflat we must flllow^full 
{flay even here to the free ^tion of individuals^ • 
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\ Whilst History explains the organic nature of the State, • 
we learn frc^i it a^ tHe same time tl^at the State does not 
stan(|*on the same gra^e with the lower organisms of ^onts 
and animals, but ir oi sl higher kin^^; we learn ihatfit is»a 
moral sftid spiritual organism, a great body yrhich is ^pable 
of taking up into itself ^e feelings and thoughts of the 
nation^of uttering them in laws, and realising them in acts ; ^ 
We &re informefi^Vf moral qualities and of the character of 
eadH Stat^ History ascribes ttv^he State a personality* 
which, having spirit and body, possesses and maiflfests a 
will o( it{? own. # , ' ' 

'Phe glory ali4 honour of the^tate have always elevated 
t^e heart pf iVs sons, and animated thenj to«sacnfices. I’oij 
freedom and» independence, for the rights of the State, the 
noblest and best h:?ve in all times and in all natiogs ex- 
ftended their gobds and their liv6s. To extend the reputa- 
tion pnd the power of the ^tatej to further its w^are and 
^its happiness, has uisiv^rsally been r<%ar(led as one of the 
most honourable duties of gifted men. The joys ^and 
sorrows of the State have always been shared by'^all its 
citizens. The whole gtieat idea of Fatherland and love ef* 
country would be inconceivable if the State diS not possess 
this' high moral and pefsonal character. 

The recognitipn of the personality of the State is •thus 
not less indispensable for Public Law (Statsrecht) than for 
International Law, ( V'olkefTecfit), <- ^ 

; A^ersbn in ^he juridical sense is ar-being to whom»we 
can asccibe a legal wfil {Jiechtswille)^ who can •acquire, • 
create an^ possess rights. In*' the realm of public law « 
this conception is* as signigeant as in the realm of private 
law. The State is par eoc^Uence a person in the sense of 
public law (pffentlich-recMiche Person). The purpose of 
the whole coitetitqtion is to enable the person of the State 
to express and realise its will {Statsi.viU£)^ wlii/ch is different 
from the individufil wills of all individuals, and different 
from tHe sum of them. ^ 

\Jhe (personality of the Stale js; however, only recognised 
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by free people, and only in th& civifised nation-state* has it 
attained to full efhcacyp^n the earlier stages of politics 
only fhe prince is prominenj: ; he alone is a person, ai^cLthe 
^ate is merely the realm of his persMaUrule. ; 

•The same is^rue with regard to(tBe masculine fliaracter Th«* 
of the modern State.) Thi^bec^m^ firgt amjarent in con- maicuUn*. 
trast with the feminize character of the Church. A neligious 
community may have all the other cb*rrf!icteristics bf {i 
* political communky, ^e2» she does not wish to be a State, 
and is* not^ a States just Jtiecayse^l^he does not consciously 
rule herself like a* man, and act^ freely in her extjjrihal life, 

J)ijt wishes only to serve •God and perferrft her reljjjous 
duties. j Tp pift together the result of this bisiprical con- 
sideration, ^he general conception of the Sftate may be 
deterpiined a§ fojlows:— fthe State a combination or 
ass<K:iation i^Gesammih^f) of ^len, in the* form of jjjoverVi- 
.ment arid governed, on a^definite territory, united tqgether' 
into a moral organi^hd masculm|f personality ; or, mor% 
shortly — the State is.the politicalty organised national person 
of a d?finite cdunti^., 

Notes , — T. It is not without interest to observe bow ditterent peoples Different 
have named the State. The Greeks still signified city and stale If/ the Jhrsiate^ 
same;^word, irdAir — a sign that thek fonception of the State was based 
on ^he city, and was limited by the efty point o^ view. The Roman 
expression, civitaSf refers likewise to the citizenship of a city a^thc 
nudens of the State, Ifat has more of a personal character than tjie 
Graek word, and is b^jftr adapted to take up intt^ilself greater masses ' 
of peoplef It speaks too for the high sigaihcance of the St^e, that the 
expression * dvilisation ’ is delved from* the name of the State, and 
practically coincides with the extension and realisation oAhe State. 

In a certain way the other Rom#i name, rfv publicoy stands iffill 
higher, in so far as contains not meflely a referenie to the citizenship 
of a«dty, but to a people {res populi^ and a regard to the people's 
welfare. In the sense of the ancients the expres|ion Mepnblic does not 
exclude Monarch/ but does not apply to despotic governments. • [Cp. 

‘ Comrobnwealth.’] • 

In modern languages the expression * State ^ix the prevailing#m^ not 
only in th^Romanoe but in the Teutonic languages {Pato^ 7ta/y S/at). 

Ill itself completely indifferent*(ih signifies originally any condition, and 
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at first fuller expression statm retpuhlicae was reared la order to 
bring 49ut a more exac^ reference to the State), this term In course of 
time has becAmc the most universal Menomination of the Stafb, ^un- 
amfigjaous and needing n( qualification. Although * the established,* 

* what stadds,* is brought ito prominpice, this connexion is put asi 3 c{ • 
and the word signifies not 'ihe existing' arrangement tand constitnti&tf of 
the State (aoXirc/a), but tije ^ate whichcican outlive evra a complete 
transfortuation oV the form of government. , 

* All other modfTn expressions have only limited validity; e.g. the ^ 
J)rogd word Pack cSily applies to great states under a monarchicalc: 
organisation, and suggests likewise a colZbivaticih of several relatively . 
indcj^enden^ countries, like the L^tin wqrd imferium (iPr. and 
empire^, ip which at the same'Jme there is an allusion to the imperial 
{kaissrlich) rule." ]yiore narrow is tke sense of the word 'countiy* 

whi6h primarily signifies the external territory of the Stafe^ 
(Smd of a st/Lce^that is not broken up into separate parts), but secondaril^ 
is applied to the State itseU which has this territory. This expression 
forms the natural counterpart to the Greek since it bf^ the 

State primarily on the country {LandscMaft^^ while the other basei»it on 
the city. < The fine wofd * Fatherland*' Js still narrower, if virtue of 
its 'reliition to the indivi^ufLl ; but at the same time it is elevated and 
^spiritualised by the rcfei^'*ncd t|j|^lhe personal connexion and transmission 
of blood relationships in the country#* in this word^ is expressed with 
clearness and with feeling the whole l^e and ddvotion of the individual 
citizen to the great and lining whole to which he belongs with his 
body, wi^h whose existence his own is bdund up, ahd for which to 
sacrifice himself is the highest glory of man K 

a. In my Pj^^chclcgical StudiA qy State and Church (Zurich, 1845) 
the masculine character of the £tate has been moi^ exactly workra«out 
The French expression, Vitat desf fhomme, does not merely signify 

* the State is Man in, general ’ (der Afcnsch inu ^o^€n\ but * the State 

is thc^'inaif, the husband (der A fann) in generv^' as the Churdi i^pfe- - 
sents the womanly nature in (general, the wife (die Prau), u t- 

[It may*b^ as well to note^tbat in Gtrman the word Stat is masculine 
and the word J^rche femifiine !] 
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HUM IDEA OF THE STATE. THE. 

JJNII^ERSAL JtMPIRE^ 

* • Can we rest satisfied with such a conc^ptiDn*of tKS State 
as may be^ arrived at from a consideration of the v^ious 
actual states which have existed? historical school is 

content to study {he State as simply the d0ify of this or that 
particular nation^ ^ 

(Philosophy requires us to go deapv. We find inlmmap THe com- 
naflire the tendency to, and theK«eedfor, political existence. 

Aristotle long* agc^ uttere(£ the pregnant truth, ‘Mm is 
> ^[i^ure a politi cal animal* {avBptpTrog irokiriKbv * 

Pol. i. 2, §^9). It fs not any national peculiarfty which * 
makes him require the State, and capable of it, but* the 
coiQmon nature^ of mankind.'* Further, in enquiring into 
the organism of different States,* we discover that the same 
essential organs to be found in very different naffbns. 

TJ^ere is every wl^e to be recognised a cotpnfbn’ human * 
character, compared with which the special national forms 
are only like variations dh the san^e theme. ^Finally, the 
concseption of the nation is not fixed ^nd determinate^in 
itself : it points with inner ne^ssity to tl^ higher unity of 
mankind of wtilfch the nations ^e only members. T^ow 
•then could the State be based upon ^he eiation without 
r^ard to a ^higher unity ? and if mankind is in truth a 
whole, if it* is animated by a coiAmon spirit, how can it 
avoid striving after the embodiment of iti^ own*pit>per 
essence,^, e. seeking to h^pme a State ? 
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IJ^erely national States have thus only a relative truth 
and significance. Th^ philosopher cannot find in them the 
fulfiinjent of ftie highest idea pf the State. To him* the 
State is a. human oi^a^ism, a human person ; but if so, the# 
human Spirit which h^:)es in it *must also Jiave a humgn 
body,\for spirit and J>oc^v belong to one another, and 
betw^n them*^ make up the person* In a body which is 
ijot brganised jAfl human the spirit of man cannot truly 
live.*^ The body politic must' thencfore timitate the body * 
natural of man. ^he perfect Statf is, as*it were, the'visible 
body of IJumanity. The universal State or universal Empire 
( Weffreich) is the»idcal of human* progress.) 

.Man as^*aif individual, inankind as a whole, are tli^ 
original and •^permanent antithesis pf creation* On this, 
in the last resort, depends the distincticm between IJfivate 
artd Public Law.* It is true^ the tooimon consciousness of 
' mapkpd'is still conftiscdly drean/iii^ : it has not yeV awaked 
Jo full clearness, nor adtjinced to a uifity of will. Mankind 
has therefore not yef beeffable to evolve its organic e!Jist- 
ence, fit will take many Centura's to realist the Uiftversal 
State. But the longing^ for such an organised commuitity * 
of all nations has already revealed itsfelf from \\me to time 
in flTb previous history t)f the world Civilised Europe has 
already fixed'her.^eyc mor^ ^rftily on this high aim.^'^ • ^ 

AttemgM Jjt is true that all historical attempts to realise the universal 
this umvers.ll State have, in the ^nd, failed It does «?^o^therefore follow 
the • ^ I j jg ui^ittainable. The Christk|n Church cherishes 

the hope^f one day ineSuding the whole of mankftid, and, • 
though thi^hope has (lot yet been fulfilled, its fulfilment is 
n^t therefore impossible. "^^The Christian Church dlnnot 
give up the belief that it well become universal, and human 
politics cannot give up the effort to organise the whole of 
humanity. The idea of the universal State (WelfreicA) 
corresponds to the idea^of the universal Churclj. 

History itself, if studied without prejudice, points out 
clearly ehough the w^ay which leads to this end, and warns 
us at the same time against th^ erroneous paths into whidh 
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even political genius has strayed^in attempting with the 
rashness of zeal to realise the univerlal^State prematurely. 

. Since first a human consciousness of the State a{ose in 
Europe, each age has made ftie atte^p^ in its own way. 

^ J^irst, Alexander the Grtat.— fin marriage ffestival of x. The Em- 

a hundred couples at ^Susa, i^ex^der gave the world a Slkx^der 
symbol of^ his idea \ JEIe wished to wed the*manly«spirit of **** 
the Greeks with the feminine quickness* lAid susceptibility 
of the Asiatics.^ cThe Ftiist ahd the West were to be uHited 
and mingled together, and from the mingling of both,* as in 
a cup of fpve, thq new mankind! was to issue, whjph* should 
find its satisfaction in the «realisation of a great divinj^^and^ 
human empire* ^E^he culture of the following cgituries was 
at all events determined by Alexander in this? way, and the 
GreeJ: seeds of civilisation grew luxu^jiantly in the new soil 
of Asia. But this first^ bfilliant attempt to Establish a world- 
state dH not endure, ary? was hopele.^ly wreckec? wijh^the* 
death of Alexander.)® This was nqP iJicrely due to the sad 
fat<? which snatched away the founde^^of the new universal 
state fh the blbon> of hi youth, before he had established 
untform institutions and taken cq]:e for the future. ‘vThe 
mingling of diverse elements was unnatural, the'leaciing idea 
itself was not clear. ^ * 

4 > 

^iPiJlitical ideas, were confifl^ed by the mixture: the free 
human view which the Greeks took of the State could not 
be united with religious regard of the Persians for^a 
divne kingdom, ^he Macedonian mona^chy^coiild'not at 

^ * Accepto deinde imperio trcgem se^terrarum omni™ ac imindi 
appellari jussit’ Justin, xii. 16. ^ 

Laifrent, Hist, du droit des gens^x, 5, 367. : [* Une barriere 
paraissait insurmontable separail les yrecs des et^ngers. Alexandre 
s’eleva le premier ait dessus des prejugS de sa natioih buperieur au phi- 
losophe, son maitre, qui lui conseillait de trailer les Hellenes commedes 
amis et les Barbares comme des brutes, il con9ut la pms^e de Ics unir, 
en aboUssant tonte difff rence entrc les vainqueurs* et les vaincus . ^ . II 
epousa la filicide Darius et maria ses am^s avec les Fersanes les plus 
illustres : la ceremonie se fit ^ la mnniere orientale. On celfbra, par 
une f£te magnifique, les noces de tons les Macedonians ^i®avjnent 
epousf de^ Asiatiques : leurs noms, inscrits sur les registres, se mon- 
Uient h plus de dix mille.’] 
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the same time be an Asiatic theocracy. The Orientals 
willingly believed that^ Alexander was^the son of the most 
high ^od ; th^Europeans were disgusted by his preten&ons 
to divine. honours.^ T ^ • * 

(And f^ces were con»sed. Hellenic scie^jce and culkcyre 
freed the Oriental worl^ fr(»m the limitations of its religious 
and political bonds ; but their effect ^was rather to break up 
(he bid than toMi^ate a new world. The deification of a 
maft drove out reverence for^the eM gods : European civi- 
lisation became dissolute luxury,. ana helped to ccftnplete 
the degeoeracy of the Easti ; «. 

9. The « attemprofvthe Romans totittain a universal dominion 

£mph!L had a mp^e Enduring result The Roman* Empire was 
uniwsrsal entpire. .The whole Roipan people felt itself 
called to extend its* idea of the State qver^the eartj}, and 
to subject all tlfe nations t^ the*Rgman supremacy. The 
mapl}[ pOwer and ii^on force of the Roman character over- 
^me the numerous •pimples who dated to oppose Rome’s 
victorious career, aitd already the R^man State witl? its 
legal institution as strong as roc^ had been built up8n firm 
foundatipnsjn three continents. The greatest of the Romans, 
Julius Caesar, left to posterity the im^rial idea (Haisendee) 
as*ab inheritance, and* in he has founded an authority 
which transcend^ national Jimfts and embraces the workQ 
Even the effort of the Romans has been judged at fbe 
bar of universal history, ^t .was not, likcvtj^at of Alexander, 
based iipdn a mixture of peoples, but up^n the higher nature 
of one paople which soilght to stamp its national Aiaracter 
upon mankind, to RoQiabise the world. That was its crime. 
tip people is greaUenough fp indude mankind, and to* stifle 
other peoples in its embrace. %he Romin universal State 
was wrecked by the resistance of the Teutons in the fresh- 
ness of their *youth. It could not conquer the Gentians'; 
and'tdter centuries of struggle, it succumbed tq them?) 

3. The V. xh^ idea of the Universal State has since then^never 
Roman shone witn such splendor on the political horizon^ but has 
Empire,^ pevcr altogether set. a^he middle ages, with' their com- 
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bination of Romance and Tjmtotiic elements, agkin at- 
tempted in their v|y to VeaUse it/' first in the Frankish 
mpdarchy and secondly tn the Roman-Geithan Empire — 
a more modest scale it & true, ^put , not without naving 
' 'n^de important prbgress in the kno^/ledge of truths There 
was no longer to be ope supreme \nd absolute dominion 
ruling equally the whple life oV tlie community.^ Christi- 
anity had in the meantime revealed thi great opposition 
^ between State a^d C]i/;rch,"so full of consequencer for 
mankind. The S^atb gave up the claim to rule conscience 
by its laws ; it reqpgnised that beside it there was* a religious 
community with its own « principle of li(e, *and likewise a, 
visible bod^ different from itself, and essentially ihdep^ndent. 
This was a limit presenting it from exercisirg ' omnipotent 
sway^, It was compelled to h^d pver religious life to 
the guidance* of ""the Church. Tt never indeed attained 
to full clearness with regard its re^tion to thri Church, > 
but the freedom of religious belief and the reverefice for 
G<& were saved from the arbitrary will of the temporal 

• ruler.^ The 'iiutbx)rity o*: Christianity depended not on 
• Aim. / 

(further, the Christian universal empire was 'ho longer to 
devour and annihilate the various nations, but to assure to 
all ,;of them peace and justice. The mediaeval Roman 
emperor was not absolute lord over all nations, but the just 
protector of ihgir. rights and freedom. ^ The imperiar'*idea 
was thus purified ^nd became the inspiration of it stadesnfan*' 

• like Frederick II* and of a thinker iftce^Dapte®. The 
mediaeval empire embraced a great number cf essentially 
independent States, united inc^eed in a common order and 
formally subject l^o the Emperor, but ip^dependent in all 

. > Frederici Constit. Re^i Siculi, i. : * Oportet Caesarem fore 

jostitiae patrem filinm, doxnintiin et ministruin ; patrem et dominunr 
in edendo jnsti^iam et editam conservando : sic et in venerando jestitiam 
sit filins et in'ipsius copiain ministrando iktialster.* 

* His Work, De Monorchia^ gloxilies the j^tnpire ; and in l^s IHvini 
Comedy he reverences the Emperor as the head of tlirOIivine ordering 
of the w<^rld. Cp. ante's Lehen und IVerke, i8fia« 
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essentia*! matters, and lining jn their own wa}^' Even the 
diversity of peoples gind races found fayour and protection. 
But ly^at in itsfelf was an advance in the development oftbe 
Universal State led^t^its dis^lution, because pursued in < 
a too one-sided mann» i The tendency* to ^separation vp^ 
stronger than the impwls^ to unity. The difference of 
nationaiyiies, thb opposition of languages separated j^rance 
and Germany and «jre into two parts the Frankish universal 
monarchy. The slender powers o^he Qerman king and 
Roman emperor could not oppose ^the^ nj^e of princei and 
local lofds.' The central Vistitution had^no cen*lral basis, 
and s© the centrifi^gal forces were too strong for it, and the ^ 
eiiyir3*went'’ td pieces ; the attempt failed again, but left \ 
impojfant lessens to succeeding gener^jtions./ « 

In the present century the Emperor Napoleon I fmain 
I. attempted to revive the idea which ^for a time had been 
nieglectSd.* He avoic^d the 5:ror*q(f the middle a^s, and 
took** precautions for a $tmng and actiw central power, but 
he did not retain the ttue advances of the middle ages with 
sufficient care. He paid too littldtregard*to foreign nStion- 
alities, and thus went back on the course which the Roma»s^ 
had previ6usl5' adopted, although acting with mdre modera- 
tion "tkan they. He wished to organise Europe as a vast 
international State, with indivicKial States gs its members. 
The imperial jiower was to 'belong to the French nation, 
whicirwas to take the place of head in Uftc^reat family* of 
hationsr* He hoped to attain in one g«^eration what the 
Romans ha^ taken centuries to do. His plan failed.*^ Not 
this time because of th^ resistancS of the German people. 
Th^y submitted reluctantly t^ the French supremacy ; but 
despairing of they own old empire, and discontented with 
the circumstances of their* fatherland, they appeared to 
submit to Napoleoi^s arrangements. Only the two great 
German States, aspiring Prussia and Austria wiph its com- 
plexity of countries and peoples, the former anxious about 
its vefy Ad^ciice, the l&tter feeling itself an imperial State, 
sought in jepeated wars to resist Jlie supremacy of France; ' 
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but tfiey too were conquered by superior statesman and 
generals. But Kaix)leon failed' to overcome the resistance 
of tlie English^ m wh6m aogreat and historical national sen- 
tin)ent was united with Teutoaiic ide^ of freedom and the 
.%till half barbarian JRussiaqs withdrgf t6 their stepi^es, de- 
fefCed but not subdued. The Fren^ did not hold out in 
misfortune^when united ‘Europe Wned upon them. I’hus 

• the Napoleonic idea tailed of fulfilmeiH, like the TR-Ojiiaq 

^ before it, and for similar reasons. The •i-emaining natjpns 
. felt themselves thfeatenSd by the universal monarchy with- 
out being assured df contented by the new government of 
the world, and the*French nation was not powcrfCfl enpugh 
to Jceep them permanently subject. " 0 « 

9 ^Meanwhile unconquerable time itself works bn uncea'6- Tendencies 

. .. towards a 

mgly, bringing the nations ncarei to one another, and commpi^^ 
awakatiing thc«uni^^rsal cpnsciousness fef tire community pf oflnT^iiuJ 
mankind.^ and this is the patuiQil preparation for a,po%imon 
organisation of the wojjld? It is no jirgfe matter of aCiiicfent 
that^modern discoveries and num<?/ouu new means of com- 
munic^ion altogether servj‘ this end, that the whole science 
of modern times follows this impulse and belongs in the 
*li?s^ place to* humanity, and only In a subordinate way to 
particular peoplc.s, while a number of hindrances ..and 
barriers that lay between napons arc disappQ^ring. Even 
at the present day all Europe feek every disturbance in any 
particular State as an evil in which she has to suffer, and uibat 
happens at her tStfemest limits immediately aw^akenfi um- 
^ verbal interest. The spirit of Europe already turns its 
regards to the circuit of the globe,. and the x\ryan*Vace feels 

* itself palled to manage the worlds' 

We have not yet got so far : it the present day it is n6t 
so much will lAid power that are wanting as spiritual 
uiaturity. ^’he members of the fiuropcan family of nations 
know their superiority over other nation? well enough^ but 
they have not yet come to a cleap understanding among 
themselves and about themselves. A definite rggiijt-ris inot 
{tossible until the enlightening word of knowledge has been 
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uttered (about this and the nature of humanity, and 
Vintil the nations are rerdy to^hear it 
j^ill^then, the universal empire v/ill oe an idea after which 
many strive, which non|> can fulfil. But as an idea cf the 
future the general fliAryof the ^ State cannot overlook it?."'. 
Only in the universal c npire will the true human State tie 
revealed, and m it int'crniitional ld[w will attain a higher 
fc^rm an assur^ existence. To t^e universal empire the 
purtjpular states afe related, the nations to humanity. , 
Particular states are members of tlie rniversal' empire and 
attain in it their completiorj and the:r fuTi satisfaction. ^The 
purpQse' oi' the universal State is not to b/eak up particular 
stated '«nd oppress'' nations, but better to secure the peace oft 
thfc former VoijJ the freedom of the latter. The highest con-' 
ception of the State— which howevir has not yet been 
realised — is thus,; The State is humanity organised!; but 
humatkty as masculine, not us feminine: the State is the 

man. ' 

c 

Notes.-^i. A man of'genins and a loYcr of truth, the VaiMois 
Vinet (in VIndtvidualtsme ^ le SociaUfme) obj^pted ito the idwi of the 
Universal State, that it would absorb all the life of humanity, do aw^ ^ 
with the ^principle of individual liberty, a^d exercis^ an improper 
temporal rule over conscience and knowledge. This objection compels 
us to timit this idea more ei^ctly.^ 

First of all, <t must be recogniAid, that the ^tate is not th^ sole 
human community, is not the &ly form in which humanity embodies 
itseli The Church, as visible and on earth, is also a community and 
. aneml]|pdlnt\pnt of huthonity. This however is*kl^cognition that the . 
political rule of the $tate does not determine tf# religious life of mhn, 
nor endanger the freedom of Conscience and the faith of the individual. * 

Secondly, i( in no way f<j}ldws from t&e human character of the State, 
that the State has a complete dominion over the individual. Inseveiy 
single man may be distinguishe(Ptwo natures, the one individual, the 
other common to humanity. The individual wiHi his life does not 
beibng exclusively nor altogethfr either to the community with other 
individuals or to the «earth, nor therefore to the State as a com- 
^munky of life upon earth. The State is based upon human nature^ 
not in so far as this is varidusly manifested in millions of individuals^ 
but ^ stf f a^^ the common nature of humanity appears In one being, 
and the authority of the State does not therefore extend further than is 
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required by tbe eommon'interests and the association of mankind* 

State iteelf, when it wr^gly ti^passes on thp domain of individual 
freedom, is not able to enforce fts mle, for it cannot chtiin thein^vidnol 
spirit, it cannot kill the individnaT sIbuK 

. . a. Quite lately .tanrant also l^as declared|nim 8 elf against *tba idea of (?) ON|?a* • 
th#tJniver 8 al Stata* {Histoirt du droit dts i. p. 39 ff.). His reasons 
am as follow| • # r •> 

(a) Tbe world-state wonld be universal monarchy ,^and thisavould be 
incompatible with the sovereignty of states. ^ - * * 

I {h) There is a difference ^tweem individnafs as natural and nalions 
, as artificial persons, ^h* former are defective and are moved }ff bad 
passions; th^ latter are*per$pct and mfiral beings. That the former 
may live together, there is needed the iiffcessant activity of the jower of 
the State ; that the latter may live together, tHiyp nOt needed, only 
• &&ptionally. * # • 

* (<) The individual is weak, and must submit to tke power qf the 
State. States are strong, a%d therefore will not yield to a higher power. 

(d) If the UniaersaU State were powerful eifongh to force the States 
against their will, this superiority wguld oppress justice and frjedom ; ^ 
for where lesistance is impossible,' freedom can^t exist. * • 

(je) For the development of the individiail the national State 
necesbaiy, but it is sufficient. The world^^stafc is not required for the 
welfare gf individigils, and woul^ be dangerous to the development of 
nations. 

• ^Kiese reasons of my honoured friend have not conjincq^ me : I Answers to 

should answer tfiem as follows * jeoiont. 

(a) The Universal State may be thought a}f with a monarcbicarHead 
(empire, Kaiserthuni) but also as aefiBblic, whether a directory (I am 
thinlHing of the European pentarchy) hr a confederation or union of 
States. In no case need we think of the universal government having 


absolute power, and^v, continued existence of national Stiges xqakes«a 
distinction of spheres {f^mpetefuen) necessary. Tl^ere is no reason for 
« extendingwthe sphere of the latter beyond the common a|airs of the 
world, e.g. maintaining the pcftce of tha world, protdc^g its com- 
merce,, and especially what we consider the* province of intemational 
law. We may find a model in tbe forA of a federal State (Bundessiaf^, 
or a federal tm^ire^BundesroicA), in Vbich comnfbn federal matters 
are cared for by a common legislature, ladministration, and judicatnse, 
while in matters affecting each country the sovereignty of particular 
States is still recognised. m 

(1) Nations have their defects and their passions like individnals, 
and if there were no international law, those which are and help- 
less would be an easy prey to the strong and ambitions. The bans of 
intonisUonal law is also the baiis^f the Universal State. • 

• p 
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(r) The strength of ns^tional States^ even as against a tmiversal 
empire, is the best gnasantee that the formes^will not be oppressed by 
the latier but the greatest national State is not strong enough, if \t is 
in the wrong, to engagp aV ne in a Struggle with the world. War wg^ 
only be possible if groups f^f States or<^ parties impose one another. In * 
all other cases war will befbme the execution of the judicial senteilbes 
of the universal r«tribii.ials.v' Tae best political arrangements cannot 
completely ensure us against civil war, azAl we must be content if a ^ 
Stronger organisation^of international law makes war between States 
rardt. Justice never attains its idesti, but^i** the bjcst cases approximates 
to it. • , fc • 

[d) The ‘universal empire woiiW be 'll. every way less powerful in 
com]^aiisofi with national States than a nationifl State in comparison 
with'Vs citizesis.^ Aliid yet the freedom of the citizens is not threat^e^ 
hut protecte 1 by the organisation of the State. ^ 

(tfy The State does not satisfy all individual needs. ^l!*hcre are cos- 
mopolitan interests botl^ spiritual and material (the science, literature, 
art and trade of tlie worfd) which can qnly find a. coiftplete satS^faction 
in a iftiv^rsal empire. The hi'^tr^ry ©^.Europe and America shows us 
ho.v ll'.tle in our days t!.e rights of entird peoples are secured, 
c Laurent bases interna^ law on the udity of the human race, and 
no other basis can be found for it ; but he recognises this unity (Aly as 
an internal one. In my opinion loj^ and psych«»logy both require 
that this internal power should manifest itself outwardly. If mankind 
is intemrlly rne being, in its complete deve^pment it must reveal ^l^lf 
aslope person. The organisation of humanity is the Universal State. 

I know that the most bf my contemporaries regard this idea as a 
dream; but tlPat cpnnot keep me^rom expressing and defend^ig my 
conviction. Later generations, perhaps centuries hence, will fihally 
dciide the question. 



CHAPTER III 

mSTOSf OF XHE iEVELOmENT OF IDE* t)F 
THE STATE. 

*1. Th» Ancient V/orld. 

f 

A. * Hellenic idea of the Slate, 

(PoLiTic?AL science does not properl jjl^egin till we dlome 
to th^ Greeks. As it was in Greece tndt the self-conscious- 
ness of lyan first^unfolded i^lf in art and philosophy, so it 
was in politics. ) * 

T^Sffiall as wa%the ten^’tory, and limited as was<he^ower Thepoiitiod 
of the Greek State, the principles ugon which the Greek bmkL * 
political conceptions were bas^ewere broad a«d compre- 
henswfi, and the political idea expressed by^Greek thinkers 
is lofty and noble. They base the State upon humafr 
nature, and hold tHSt only in th^ State cari man attain* his* 
perfection and find tAie satisfaction.) tThe Sftite is for them 
ttie moral ^order of the worId«in which human nature fulfils 
•itaend,^ • , 

(Plato V. p. 462) utters th^^great sayiijg : ‘The best 1 
State is that which %pproaches most nearly to the condition 
of the individual. If a part of the* body suffers, the whole 
body feels the hurt and sympathises altogether with thp 
* part affected.^ ‘In this he has already recognised the or- 
ganic and even the human-organic nature of th^-.Sftite^ 

" although without following ^ out in its consequences^ this 
pregnant thought. 


D 2* 
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^ TJie State, accordiag to ^lato, is tiie highest revelation of 
hum^ virtue^ the harmonious nanift^station of the pjrarers 
of the human soul^ humanily perfected. As the soul of 
man consists of a rational, a spirited,, and a desiring 
ment, and as reason ind spirit ought to rule the desirdii^ so 
in thji Platon^ idear, the wise 'ought to rule, the brave 

• warriors should protect the community, and the classes^^ 

* which are occupied with material acquisition and bodil]^ 

work should obey the two higtJeri orders.) In the body 
politic justice requires J.haft each part should do its owtf 
work. iv- pp. 428-33.) 

Aristotle. ^Aristotre,j Yor whose political philosophy our admiration 

ri^es, the more we consider the works of his < successorsj^s 
less guided by imagination than '’Plato, examines reality 
•more carefully and recognises ^more aculiily the Heeds of 
. mah. ^ Plato cuts off from family life the ruling classes of 
flie philosophers the guardians in order that they may^ 
live completely foV fae State, and demands for tjjem a 
community ‘Of wives and pro^-erty, Aristotle, or^the con- 
trary, wishes to maintain the great institutions of marriage, 
the ftmily and private property. He decides the SlSfelto 
btf^the association ^Df clans and village-communities in a 
complete »nd self-sufficifTgilife'.’ He says that ‘man is by 
nature a political aninfal ’ and be considers the StSt% as a 
product of human nature. ‘ The State comes into being 
’ foPthe sake of mere life*, but exist|\df continues to exist) 
for the sake dF the geod life®.’ ) ® 

In ^is idea (or ideal) of«me State are combined and 
mingled all the efforts of the Greeks in religion an^ in law/ 
in morals an^ social lifi^in art and science, in the acquisi- 
tion and management^ of wealth, in < trade 'and industiy. 
The individual requires the State to give him a legal 
/existence: apart from '•the State he has neither safety* nor* 

ItLaa . i 14* X^Sob. 40; ir^r 4 Koi 
Cp. iii. I. § la, 1175 b. aa 

* ^rist. Pol. 8, I Asa b. 30 :• 4 ir^ct • . . yufopiiim foty tJHo roS W 
^0 cZaa 8 ^ to 8 €^{^. 
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freedom. The^barbarian is a natural^nemy, andconqpierei 
enemies become slaves, who are^ excluded from the poUtica 
community, and are tlterefere thrust doi^n into a degrade< 
and’ ignoble position. ^ 

•%e Hellenic State, like, the ancient* State in general, 
bei&use it was Considered ali-powerM, actually possessed idea of the 
too much power. It ^ was all tn all. *Tt^ citizen was Xo^odi 
•nothing, except as< a member of the St^ie. His *wl\ple^ib3 “ 
•existence depended on and wac subject trf the State, 'yie 
•Atheni^s indeed possessed and exercised intellectual free- 
dom, but that was only because t^e Athenian State ^alued 
freedom in general highly, not because it recogifise<L the 
riglfts of man. This same freest of states allowed Somtef 
t#) be executed, and thought it was justiffed in Woing^sol 
The indepen&ence of tlie family, home-life, education, ever 
conjugal fidelitj^ w(fre in way secure from State inter 
ference; jstill less of ct)u^e .the private propertji o# the 
' citizens. The State ipeSdled in ^vjfything, and %n«vi 
neithper moral nor legal limits to Its |)ower. It disposed 
of the bodies, and e^ven of j:he talents of its members. Il 
^ojjpelled men to accept office as well as to render militar) 
service.N The# individual must first be dead ia the State 
before he could, by me^s of the St^tc, be born agam .to 
a fre^ and noble life. (The ibSblute power Qf the State, Limitation! 
apart from the influence of ancieifl customs, had almost no T ^ 
other limits than the following: In the first place, tbc 
citizens themselvlS’ ^ad a share in the' exercise ofr this 
•power, apd lest the* despotism of the demc9 nyght become 
injurious to themselves ako, they, avoided th^* extreme 
consequences of political communion. In the second 
place, insignificant matters only^pplied small material for 
their passions to^ork upon, and they were compelled to 
pay regard to their neighbours. The Greek States were 
moreover only composed of fragments* of the Hell^ic 
people and ^b-races of them. They did not rise much 
b^ond mere city-communes {Stadtgm^nde). ,The^ lofty 
idea had thus only a humble form ; alKugh referring to 
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mankind, it could onl^ obtain a childish Expression in the 
narrow limits of a mqpntain^ valley or a tract of sea-shore. 

The ideal gmnipotence and actual ^Impotence of the ^tate 
are t\ius closely connected ; Aey are the two chief defects 
of the Hellenic cdnc^ption of the State, which is in oth^S 
respects most worthy, ^true to human 'nature*, and fruitful^ in 
results. 

' Tke Nomanjdea of the State. 

(The Romans had a greater genius for Law and Politics 
than dnyb other people of<^classical antiqicity, and this more 
by t?eir mprs^ character than by their intellect.^) They 
therefore ^ greater influence on the world than the Greeks.^, 
Influence of \ At first s^ght the Roman idea of the St£^e is closely 
fche^rveeks. ^^Q^nected with the<Greek. Cicero, in his political waitings, 
has ^Athenian Inodels constantly .before his eyes. The 
•Rpm^n ^jurists, when explaining law and the State in 
(general, follow the[, <(^reek philosophers, especially the 
Stoics.; ^ 

Cicero declares the State to'^be the hipest product of 
human power {vtrtus\ and says that there is nothing 
which fiuraan excellence comes nearer the will of Ahe gods 
than in the founding ^nd^ maintenance of States Occa- 
sionally he foo .compares Stsite to the individual, and 
the head of the State to the spirit which rules the body 
DifTeKnees in some cssontial particulars the Rc*nan conception of 
idea, the ^tate* is diffi^F^^^ Greek id^a. 

0) Law ^ ^ Qi'he Romans first clistinguished law from morality, and 
from'^ora!.^’^ gave it a^ definite forid, and t&us they brought out more 
distinctly the legal nature {Rechtsnatui) of the ‘State. 
Thereby they ^mited thd^ State, and gay^ it greater firm- 

c 

^ Cicero, de Rep, 47 : * Neque est ullares, in qua propini ad Deorum 
pmgtn virtus accedat humana, quaxn civitates ant condere novas ant 
«onservare jam conditas.* « • 

* Cicero, de Rep. iii. 25 : 'Sic regnm, sic imperatomm, sic mag^stra-' 
tuftm, tic patcum, sic pSpulorum impezia dvibns sociisque praesunt, nt 
corpotibus animns.* 
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ness affd power.^ It no longa: suix\{ned up for« theAi the 
ethical ordering 'of the world, bht was^ primarily a common 
legal organisation {gem^nsame NecAfsordnitng). tThe Roipans 
left very much to social customs and to the religious nature 
d^man. C^The Rom^n family was more^ ffee as agaipst the 
Stal^L Private property and private Ughts were in general 
better proteoted against the arbitrary cxereis^ven of public 
^authority. Of course they too made the^ welfare of (Jie, 

State the highest law {sa/us ^qpu/i supffma lex). Tl^fy 
jurranged even- the^wcjrs^rtp of the gods from a political 
point of vie\s. No oiie c^ld sesist the State if it uttered 
its will. But the Roman State limited itself ^ it rSstrigted 
the province of its own power and its own actibn?/ ^ 

• Further, (fhe Romans recognised the conceftitidh of 
People, and Brought thfe constitution into an organic con- the Peopi# 
nexion frith the«People. Tjiey declared Ihe .State to be the.^***^ NatwA 
People organised, sijfid declared Ihe will of the People t8 be 
the source* * of all law \ ^ 'fhe Roman Sjile was thus nftt !t 
mere ^commune {Gemeinde)^ it raised ftself to a national 
State {ge^ublica^ • 

(Besides, the l5)ma*n State was destined to embrace the * 

wbr18. Through all IW)man history runs this • tendency Empire, 
to universal dominion ; the national civile was supple- 
mented by the jus gentium. JTlfe eternal city^ the urbs^ 
becam? the capital* of the world, t^bis. THe imperium of 
the Roman magistrate became imperium mundi^ the RomUi^ 
senate became a sefOite of all peoples and their kings, •The * 
majesty of the Romdh People culminated innhejnaiesty of 
tfce imperial power. The history o£ Rome, accofding to 
*the projid expression of Floras ", becime the history of^ 
mankind. This effort gave the Spman ide^ of the State 

* Cicero, de Rep. i. 25 : * Est igitur, illqnit (Scipio) Africanus, res 
publica res populi\ populus autem non omnis homgium coetus quoquo 
modo cOBgiegatus, sed coetus multitndinis juris consensu et utiliiatie 
communiane sociains.’ i. 26 : * Civitas est amstiiuiio populti Gains, 

' Insi. hit: 'Nam qnod qnisque popnlns ipse sibi Jns constitujt, 
ipsins propritun civitatis est, vocaturque civilef • 

" [Islortis Frooem. * Non unius populi sed generis human! facia.*] 



40 THE CONCBPTIpH OF THE S'JEJxs,. 

an inipetus which leftr the Greek States far behincC Md a 
greatness before which they were compelled to how,. It 
was^ot an dlusicb but a reality which ruled the aitcient 
world, &nd which c^nly the Germans in the West and^the 
Persians in the Cks't had the couragerand the strength 
resist * ** 
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ji. ^HE Middle Age. 


/jhe two new forces which partly transformecj and jjkrtly 


liestroyed tlje universal empire of Rome were Qiristianity 
and. the Teutonic race^i) 


A* Christianity. 

f * 

(The Christian religic;^ extended it| pffwer over the fhidds Atikude of 
of men, denying alike the authority^orthe Jewish State ancf chureJf'to 
the Roman Empire^ Its gjunder was hot a prince of this 
IvQfId. The ancient State persecuted him and his disciples 
to the death. • If the ifirst Christians were not directly hos- 
tile to the State, they cared for other things than political 
orgaiysation and ^political inleitsts. When Ahe Christian 
woiHd made its peace with the old Graeco-lloman State the 
religious community — the * Church ' — ^was already conscious 
ojUbier peculiar spiritual existence, and did not regard hef- • 
seu a$ a mere State institution. The net^r idea^prevailed 
that the whole religious life of the community^ although 
not altogether withdrawn from the^ care and influence 
of the State, was yet essentially indepen^nt. , The pro- 
minently markeSi dualism of Qiurch and State became 
an essential limitation of the State, which was now only a 
immunity of law and politics, no longer also of religion 
worship.* • 

vWhen the Church had received in* the Pope a Visible Papacy, 
head . iridependent of the Emperor, and Rome (or her 
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capital, the old Romm idea of universal^ dominion re- 
appeared in a spiritual form. Although, even at the height 
of h^r mediaeval re'putation, the Church did not succeed in 
abasing the State ii^o a mere^ ecclesiastical institution, and 
setting pp one universal spiritqal dominion of Rome ; ye>t 
the idea of the State pras for a long time Yar outshone by 
her splendoun,^ She coufd compare herself with the sun, 
md the State with the moon, and as the ruler over men’s 
'so\ils claimed precedence over the ruler of their bodies. 
^But . the dualism of State and Church continue^ to be 
recognised, and thus in tl^<e main 'point the independence of 
the iState was saved. The sword of the Emperor, as well as 
that bf the' Pope, was derived from God, the supreme Bhti 
true ruler^of^the world 7 ' • ^ 

( As far as the teaching of the Church prevailed, the idea 
q{ the State again, as formerly in the ES.st, reeSved a 
religVoua foundation; the pqwQibpf ]:he State w^ derived 
ifrdm^God (GottesilNt^n^^ but at the game time the spiritual 
‘significance of the \5tace was overlooked and misunder- 
stood ; all spiritual life was to ^ome fr^om the Chuich, and 
the State being regarded as merely bodily was put ii^n 
inferior position. / The elevation of ^ the idea of the State 
above the narrow linvts of nationality was an insufficient 
compensation. Not hum^ity, but Christendom was^to be 
organised and governed* by it in outward things. !jThe 
Roman empire was so far renewed in mediaeval forms, but 
^as ’ represented in a superior form by^the Roman Church, 
and in an inferior by the holy Roi^an Empii;^ of the 
German people. < ^ 

" *'B. The Teutons, 

(The old Roman universal empire coul<^ not permanently 
maintain itself against the Teutonic races. These warlike 

‘ Hincmari de Ordine PaUiEi, 5 : ‘ Duo sunt,' quibus principaliter— 
^ihidus hie regitnr : auctoritas sacra Pontificum et I^egaps potestas.’ 
Sachsenspiegel, i. i : * Ty^i svert lit got in ertrike to bescermene' de 
l^tenhcat Deme pav^ is gesat dat geistlike, deme kaisere dat wert- 
like ’ (God Has given two swords for the government of .'Chriitendom t 
to the i^pe the spiritual, to the. emp^rpr the temporal). « 
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tribes forcibly, wrested one pjovinee after anOthei^ from 
Roman rule; or it happened that Roman provincials 
or the emperors themselvefi called in to*their*aid the ^arms 
^ Teutonic princes, who thus in a| peaceable 'manner 
‘acouired territorial sovereignty (ZandesAmeif). Dusing the 
miodle ages the Teutons ruled^eve ywhere in the West' 

They came* under the jChristian instructioij^of the Roirian 
•Church and the influence of Roman civilisation ; but tke^ 

• maintained themselves ngon 1!be thrones of princes, and in* 

•the foitresses of *the* aristocracy. , The sceptre and* the 
syord were fh theij hands? * • \ • 

(^The Teutons are not, like the Romans, .an emin^ptly Tho Teu. 
political people ; it is with reluctance th^t the mdividual aaen 
submits to *J:he sovergignty of the whole body. T^ieir 
strong,^ confldent and self-willed individuality interferes 
with the common* consciousness, and checks its powet 
(Thus the Teuton stood ja nefd of the political discf[>line. 
of the Roman.) But in spite of tl^istJlie developmSit of 
the State in the world’s history owes*much to them. Above 
all the Teutons 4jroke the Absolutism of the Roman State, 

^nd they have won a place in all modern political institu- 
tions for the ffieedom persons, associations, ami ‘ Estates * 
{Stdnde). Montesquieu said verv tryly, that the gerrtfs-of 
parliajjpentaiy constitutions aifc to' be found ki the forests 
of Germany. In the primitive forms descrifeed by Tacitus®, 
in which the Teutonic kings cooperated with the loci! 
princes and other <iiiefs on the one side, and VitH*the 
•great community oi freemen on the othffr, recognise 
clearly the rude beginnings df the free representati^ie govern- 
ment, awhich later centuries produced. • 

The Teuton does not derive Jaw, at lea^t not directly, The We^o 
from the will of tfie nation : he cl^ms for himself an inborn “ 
right which the State must protect, but yhich it does not 
create, and for which he is ready to fight against the whole 
world, even against the authority of his own government 
He rejects strenuously the old idea that the State is*all in 
• [Taj. g^rm. a ii.] 
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all. i^he ^hole relati6n is, reversed To ijie Teuton in- 
dividjal freedom is the supreme thing. He is induct to , 
sacrifice a part of if to the State In order to keep the rat all 
the more securely.^ | ^ 

It is •z. necessary consequence of this character, tha^the* 
Teutonic idea of the^ St^e respects the independence di 
privatq rights *|ore decidedly than Jthe Roman.* The free- 
dom of the person, the, family, the association is thus more*** 
assured and more extended rtian \j^ the old Roman empire. • 
The' rights of the State are thus limimd ty the rights of the* 
individual as well as by those of {He Chqrch. ■ 

^ further consequence for Public Law is that^he Teu- 
|ons m general admit no’ absolute power of the State, eVeli • 
in matters affecting the community. , The Rqfnan concep- 
tion of imperium is, foreign to them. Before obeying they 
v/ish to deliberate and vote. Their estates* (^Standi) are a 
political' power with which fhat 6{. the king must be united 
^in order to make laws. Yet the fidea of the State as a 
collective person is stSl, as a rule, unintelligible to them.’ 
They tend rather to break up ^he Stal^ into actuakpersons 
or groups of persons. They understand it primaril]^^^ 
embodied Ih the king or other princfes, who die at the head 
oftRe courts of justict, and of the assembly of the people, 
in the chiePof ^the hundred the .tithing and 

the township {yd/ksg€mande^ One set of persons sflme- 
!!6ies strengthens and sometimes limits^another ; thusfehe 
wholfe* organisation of the community- ^even in its parts, is 
filled wi^ the spirit of freedom.^ ^nity is relatively weak,(» 
but the independence of the pirts is ^tronjfsj 
t These alterations of tlje idea of the State in which we 
recognise contiderable advance showed ^themselves rather 
in practice than in theol;J^ {The Teutons had no political, 
philosophy of th^^r own. Science in the middle ages was 
first in the hands of the Church, and was afterwartb 
detejrmined by the traditions of Roman jurisprudence khd/ 
CjreeL philosophy^* Even in the old tribal laws are tabe 
found reminiscences of this ^oit: e.g^ in the laws ' 
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Visigoths, after the model of ^assieal literature, th4 body 
i:K>litic is compared wi|h a man, the kfng with the hea^, and 
th< ]people with the members of the bo^y * But this was 
flinly a borrowed rhetorical ornamenj^ without deeper sig^ 
hiij^nce, and ^with no definite reference to the actual 
mediseval State. 

In some other respects the idea of 'thg» State guffered 
degradation, and that not merely because* it was disparaged 
by the Church. 

frhe mediseval Statfe might be called a legal State {Ikchts- 
sUtl)^ but in*a diffexent seA'se from that of the Romahs.«> It was 
not the organisation of Public Law only : ^all its institif^ions 
ijvere interfused with elements of Private J^w. * ^Terntorial 
sovereignty Vwas regarded as the hereditary property^! “a 
family,, and public duties were treated as burdens upon 
land. The whole 'feudal* law and the patrimonial State .in 
all its aspects suffer front this admixture. Roman fublic 
I^w only served as a itarting-point.®, •Ac feudal law** of the 
middle ages appeared to be the &sential end of the me- 
diseval^State, ahd the wetfare of the people was neglected 

( The idea of the rfational State had perished, destroyed 
by the breaking up of the national and political unicyy by 
the feudal system, by the c6nfiicting claims* of territories, 
estetes, and dynasties. What remained of the Roman 
empire was rather an ideal international, than a politieSl, 
union of Wester^ ^Christendom, and this uniort held 
together more by the authority of tfne Pope and tjpe Roman 
detgy than by the Empire*^ ^ • 

Oft the whole the seeds of freer and better develqp- 
ment of the Sta^c had been sown, but the idea of the State 


• * Lex Visigotharum^ ii. i. § 4 : 'Bene Dens condltor rerum disponens 

humaoi ooiporis formam, in snblime capnt erexft, atque ex illo cunctas 
•membroTam fijbias exoriri decrevit Hinc est et pentomm medicemm 
praedpua coxa, nt ante capiti quam merobris incipient adhibere me- 
datoi. Steqne in Statu et negotiis plebium erdinatio dirigenda^ ntdum 
^ti8 Gc^npetens prospidtur Kegun, fida valentibns traeatnr salvatio 
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had in the middle a^es become less precise and vigorous 
than among the Ropans. 

C. \nfluenct of the Renaissance. 

iTie Roman Evei/during the middles ages) the memory of . the ancient 
SSre thJ^^*** State Iwd neveftbeen completely lost ^ome had remained 
rSm? the‘spiritual capital of the West. The bid Roman Empire 
Empire. ha(P indeed been broken to pieces Oy the Teutons,^ but the 
Teutbns who had formed independent kingdoms "out of 
Romah provinces received their civilisation, and, above all, 
' theiiip^eligiop from Rome, and in the place of the fallen qity 
the Roman Chuuch became the ruling power of the middle 
ages; to which the Teutons themselves in time submitted) 
( In the institutions, I method, morals, law and language of 
the ]^oman Church, a great^ nay'^the chief, part of the old 
, * Rqmn State was preserved. old Empire Was trans- 
formed into' the ne\vf' Papacy, the u^iiversal State into the 
universal Church, in order to rule the nations more easiljjji 
The bid Roman Emperor had 'Jjxercisud his sway'* by his 
representatives and officials with the help of Roman law,«^in< 
the name oT the Roman people, an'3 enforced it by the 
power of his legions 5 similarly/ the Roman Pope com- 
manded reveffenqe in the nanfe of God and the Chureh.by 
means of his bishops, and with the help of canon law and 
e^esiastical discipline, and (enforced his decrees by means 
of the* numerous monastic orders. ) '•j 

^ feuH alongside of the Church the memory of ^he old 
Empire. Empire st^ll remainecjy We know nowadays how totally 
unlike was the Roman Entire of the Frankish kings*from 
Charles the Great and of ftie German kiivjs from Otto the 
Great to the old Roman Empire, which had had its seat in 
I^me and in Constantinople. But the whole middle agefe 
believed that the one was only a continuation^of the other, 
and that the Frankish' Emperor, or the Roman Emperor 
bf'^the Getman people, was the regular successor of 
Clauditts, Antoninus, and Constantine. In any case tKe 
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renewea aignitj of the Emperon im^ied a reminiscence of 
the old Roman Empiie, apd an ideal pnion^of medieval 
ideas^and institutions with the ancient wnrld. . * 
mTo this must now be added the re Ji^overy off the old Roman^w. 
imp^al code, the Corpus Juris Romani^ which from the 
twelfth century had been .expounded at tjie Italian univer- 
sities, and was revered as a revelation of dill human law. 

^rom Italy its authority spread victoriousljfover all Western* 

^Europe, from the ^hirt^nth century in France, and with 
still greater ^consequencej frojn the fifteenth century in 
Germany J However the learned jurists were 4hfnking 
r^tljer of private law, and perhaps of crimmaCl law, thgi of 
Qpblic law. ^ut many fundamental views about 4he State^ 
about its legislation, and about its sovereignty which had 
been eapressed^by the Romans, became^ in this way part of 
the ordinary ideas of the.le&rne^ class.) 

( Recolldbtions of the oltf Roman republic and its’mqjesty RA^iican 
sometimes revived and animated tj^tcitizens of towns in, 
their effort to found new cit^ republics. The very names of 
the civic magistrates4n Italf and in Germany implied a dim 
memory of tlje consuls of the Roman Republic. ^Twice 
over in the middle ages the Roman populace in romantic 
•enthusiasm attempted to reawali^n aTid reanimate the long 
dea<J ^public \ once in the tweTfth century under the leader- 
ship of Arnold of Brescia, and a second time in the fourteentl^ 
century under* tho tribune Cola Rienzi. Both attej^pts 
failed through the#political incapacity o^ the mediaeval 
TRomans,*but both testify teethe power of the aiTciant tradi- 
* tion.^ , 

, (Even Greek political theories were not quite unknown td Greek 
the Romance civilisation of the mifldle ages. •The Politics of 
Aristotle were studied in many nfonasteries, and that most 
^ fainous theologian, Thomas of Aquino, wrete a commentary 
on the celebrated work of the Greek philosopher^^ * 
Nevertheless the legal system, and still more the po]jtic|1 
organisation of the middle ages, were totally difierent from 
Adse of antiquity. The| mstitutions of the tim^ were 
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moulded mainly unddr Teutonic iilftuences» and its id^al^ 
dominated by the theology of the Church. . : 

ra frSe. V* seco'nd half of the fifteenth century the recbU^tiot! 

' of the classical p^iwod awoke more vigorously, and tfee 
classical spirit of the Greeks and the Romans was ^tn* 
again (tlie * Renaissance \ The )yorks of ancient art pro^ 
duced a liberating and elevating effect on the Italian artists, 
1 n “architecture, spulpture, painting, and poetry. The ideas 
off*ancient science were agdin he?d in honour, and brbke 
throligh the bounds set by mediaeval scholasticism and 
monastic theology/ Humanism ro& above the ecclesias- 
tica^^pontempt of the world, and a brighter and more joyous 
,way of Iqoking rat life found wide acceptance at courts*and 
in cities. Jiis nearly 2000 years befcrS the Sophists became 
the teachers of young Greeks of good family, so pow the 
Humanists became the chosen instructors of ambitious 
yputfi id Italy, France, and^Gerhiany. Educatedcmen were 
^ no longer terrified by ^he reproach that from Christians they 
were again becoming Pagans. Even the Popes put them- 
selves at the head of this intellectual irovement. Nicolas V 
' (1447-1455), Pius II (Aeneas Sylvius, 1458-1464), Julius II 
, (iio3-i5i^), Leo X (1513-1521), prbtected dnd encouraged’ 
; the ^artistic freedom** of the Renaissance. The princely 
Medici, especially Cosimo (1^34-1464) ^nd Lorenzo^i469- 
^ ! 1492), made Florence an Italian Athens. ^ 

theOaMicai'"^ ancient conception of the State jyid ancient political 
Revival theories^ likewise reappeared in part and influenced public 
afiairs, ^specially in fee following ways (i) {A«few bol& 
thinkers^dared to ei^Dlain the rise of States and the nature 
cof political authority by ^uman considerations, and “thus to 
oppose theocmtic opinions^ ^ 

(2) Secondlyifthe ide 3 » of consciously and calmty 

considering meaps and ends for the guidance of the State 
and the government of nations, became decisive in.polibkid 
practice and theo^, and received ite clearest expression ip * 
fee writings of MkchiavelliV 1469-1 527), Disemf"^ 
ok Zkfy^in which he glorifl^fee Roman republic, 
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in which he points out the way to the ambition of 
'rulers^ are filled with the politick spirit of the Renaissance^ 
( 5 ^ Thirdly, {we marie the renewal of ^political Impeiium 
and* a political Sovereignty before whe^e single authority 
eve^thing else must .bow. In the hands *of the prince who 
rulea the State, ^this authority, freed from the limitations 
of feudalism and of the* mediaeval ‘ estates,' grew to an 
> absolutism like that of the Roman Kmperocl^ • • 

» (4) Finally/^ the Rena^sanc^ manifested* (tself also in #n * 

opposite form, to which this growing tyranny incited) With 
the recollection of the Cae^rs therms awoke also the* memory 
of Brutus ; , tyij^nnicide was praised as republicg.n virtue, ^nd 
eVeA ‘ Catillnarian ' conspirators reappear ^ * * 

•But all thiS^ revival of ancient political ideas «an3 tencjjiii* 
cies was limited to a comparatively narrow circle of highly 
educated men. * The m*assQ 3 had no understanding and nq 
capacity fqr it. The whdl^infiifbnce of the RenaissandS on 
politics was only partial, and quickly jp$i&Gd by, helpiflg to 
break up the mediaeval, and to prepare the way for the * 
modern fitate, but byngingjforth no new political organisa- 
t^n^of its own. 

• • • • • 

• Burckhardt, Die Renaissance, p. 44 ff. Tr. I. p. 81. 
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A. When does the Modern Epoch commence t 

© • ® 

4* 9 

^HE historical consciousness of Europeans and Americans 
the present day is unanimous in acv:eptihg the iSea of a 
periSd of many centuries iti th«> Jife of humanity which is 
called ‘the middll^es’; and. in ^believing that we are 

* living in a new age. *But opinions are still divided as to 
what point of time Separates th^mode^n from the igiediseval 
period. We have learned that the past is bound up with 
thcffufure.* Presentiments and tendencies <Df'the coming 
age •make themselvesrfelt long before, and countless effects 
of bygone days continue 4o«^ operate in phanged times.^ In 
the depth of th*e middle ages a few distinguished men^ave 
TJtterance to ideas which have not been understood until the 
pre^ftnt tentury, and even to-day we s^jll find many survivals 
of mediaeval iifstitutiofiis carefully preikerved, anc^that’n^ 
merely & monasteries or the ^stles of the nobility, ^The 
^Id and the new are linked together by the very unity of 
human life, a^d it shoif«^ a ^ want of sense to sever them 
sharply from one anothej^ It is the sam# with the different 

|ages in the life of the individual. Ne vertheless it is necess^ 
jka determine the different periods of time which^ thoib^n 
p^ing over into oiite another, may yet on* the whole^l^ 

• deafly distinguisheii. / ^ W 

^^y date the beginning gffiie new qge ^ far^clt ^ 
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the seco nd half of tfte fifteenth t^ntyty. The period of the 
Renaissance appears tq them the transittion from the middle ^ 
agefito the modern world. * The reawayning&fthephilosa" 
pineal spirit after the slumber of mefe^ than a thousand 
'yeajs, the revivaj of*ancient ideas and memories in opposi* 
tion to mediaeval beliefs^and in^itutions^ the reappearance 
of a freer and more joyous art under the inQuence o^classi- 
cal models, above all the rise of the Italiay cities which did 
* not shrink from wi|hdrawing themselves as occasion offend 
from the protection of Ithe Papal hierarchy, the extensidn of 
Roman and Ihe disparagement of Canon law, the Spvbntion 
of printing and the diffusion of printed books,* thp invejltion 
o^ gunpowder and the consequent changes in w§rfare, th^ 
greater enterprise in navigation, and the discovery of ^un- 
known countries on thq coasts of Africa and in India and of 
a whole new continent in the West — all this certainly naarks 
a transition from the ol(f ^ the new. Byt it is not^o much 
the conclusion as the decline of theefhediasval period, and 




the preparation for the rising tendencies of the new era^ 
The spdit of the aigc {Zmtgeisf) at t&e Renaissance had 
sather the character of maturity than of youth or childhood. 
It was less inclined tS create what was new thftn to rdVive 
what was old ; its efforts were ^irecAed throughout td the 
revivaiof ancient ideas and thS imitation of^arfbient models, 
^t partly reformed and partly destroyed the institutions 
of the middle ages, but it did not overthrow them ndf 
replace them by ^cations of its own. The moV&ient 
ffended by ^stiffening into the absol&tism of prinqes, great 
and small.* 

^till more often the period of^he ecclesiastical Reformat 
tion is considered the begirihing of the new penod^-not 
indeed the incomplete attempts at reform in the German 
Empire at the Diet of Worms of 1495, i>ut the reform of 
the sixteenth ^century, which is usually dated from^he 13th 
i^lpctober, 1517, when Martm Luther hailed his theses to the 
church door of Wittenberg) 

As V matter of fact the| vK»rld-historical breach with the 



52 THE CONCEPTJOJSr OF THE STATE. [Book I. 

- C * • • 

i 

mediaeval authority of the Roman Church was 4 ;hen complete, 
and <the foundation of Protestant cl^urcl^s was actually a 
new 'creation in theWclesiasticaf sphere, ^^he liberati6p of 
the religious consc/eLce from servitude to Rome undoubtedly 
gave a powerful impulse to the subs&qu^nt liberation of 
science from all ecclesiastical authority. The moral purifi- 
cation<. and elevation of the idea o^ the State prepared the 
,way for modern (politics. J 

^Nevertheless the fundameiital idta of fhe German Refer- ^ 
matibn was not the production^of anything new, but the* 
purgiiig of the ancient Church from loi^-stan^ing abuses, 
and ^ the restoration of the primitive purity of Christianity. 
The old historical authority of the Papal Church and it^ 
tradition wa^ broken, but the still older and equally historical 
authority of the Holy Scriptures was retained with greater 
^riqtness than befor<^^ It y^as ihdeed as impossible for the 
Chui^h reformers fo restore priA^tive Christianity as it was 
^for the Italian mastei^ to reproduce the classical art of 
Athens and Rome. The world had changed and old ideas 
could only reappear in new forms. The lifh of Eufope was 
still advancing, and the Protestant Church, as well as ^h« 
State which was influenced by Protestantism, were thus 
relatWely new phenoihen^ But the idea of the State itself 
remained esSenfially that ot the middle ages. The State 
was still the kingdom of this world and of the body, the 
T^hurch was still mainly Ae spiritual community of the 
saints preparing^for heavenv/ 

^ decisive proof that the Reformation of the sixteenth® 
century Belongs rath^ to the^aclvancing age of the mediaeval 
period than to the youth^^l efforts of the modern era is to 
be found in the character^f the two centqries from 1540 to 
1740. This long period gives the impartial observer the 
impression, not of youth but of old age. Even in the Pro- 
testant Church a dead and rigid orthodos^y straightway 
regained the upper hand, allowing no fresh movements, and 
‘fettering and repressing the advance of science. In the 
Catholic Church we mark tbe|growing influence of the 
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Jesuits, the mest pronoutfced suppdhers of the artificially 
maintained mediaeval hierarchy. The absolute paonarchy 
dominated over the medieval nobilitwand firoke^upf the 
fiiudal system, but there was no new mqpd in the veins of 
this^espotic system ifrhich prevailed over the whole continent 
of Europe, and was repulsed iia England alone. It was 
supported mainly by o\d ideas, dynastic and Romany patri- 
' monial and theocratic. ^The rococo style, whjbh gradually sdp-* 
•planted- that of the .]p.enafcsance, is a manifestation of senility. 
Everywhere there is fathjr breaking up and decay of the 
mediaeval period than a fundamentally new era. The young 
Leibnitz received so vivid an impression of this'that he ^ote 
iy 1669, ‘ We may well believe that the world entered, 
on its old ag»\* • * •. 

' The same considerations prevent us fiom finding the be- 
ginning of the modern pefiod the English Revolujjom 
whether that of 1640 or the so-called “glprious"Revolytion 
of 1668. Certainly they brought ajjtiht something new — 
constitutional monarchy. But the more carefully we compare 
the Engfish with the Frerfth Revolution, the more is our 
conviction strengthened that the former belongs to the end 
of the Mediaeval and tfie latter to the Modern period, ^'he 
English were struggling mainly /or the old Anglo-Saxon 
liberties and for the traditionat rights of Parliament against 
the absolutism of the king, whereas the French strove t(^ 
realise a new and rational organisation of the State and a new 
social freedom/ 

• ’^iMany tterefore see in the French Revolution <the first 
decided movement of the modern perio^l, and date this from RevoiutionV 
1789, an opinion which Jlattera French vanity. It is incon-* 
testable that the French Revolutidh was filled and animated 
by the modern spirit, but it had bfegun to work before thisy 
The “age of enlightenment” {Aufkldrun^ which preceded 
had already th^ unmistakable stamp of the new time. * 

> Mmong many others, Thomas Buckle, the learned histpriay 
of modem civilisation, has remarked that in the ydar 1740 a sion of 
‘ Pichler, Tkeolojl^e ffon Leibnitz^ i. p. 23. 
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Frederick change in the current *bf men’s ideas becomes t^rceptible.) . 

of PruMia. As the sun first lights up the mountaiin-topSj and only afteT^^ . 
wards shines dOwrR into the valley, so the new Spirit* /ifst 
manifests itself in great men, and only gradually diffuses its^f 
among the multitude, fln the second Ralfpf the eighte^th’ 
century the new ^irit ahimated riot only a chosen few, the 
prophets and forerunners of a coming age: everywhere 
*neV ideas rosdj on the horizon, and the demand for 
change was universally felt.* Mdh’s hearts swelled with^ 
the *hope of a new life, ^rt, ^Utefature, the stale, and 
society were transformed^ the sentiment® of tlie world were 
turil^ away decisively from the middle ages towards a new 
^reation^ 

If we compare men and events since 1 740 wilh those of the 
preceding centurie®, we are struck hy the va§t change in the 
Chaiact^r of the times. JJot ^n^rely are the individuals 
diffejent, but the conditions of th^r existence, the ground on 
which they stand, thefly which theyl3reathe. ^ompare, e. g., 
Frederick the Great of Prussia, Jhe most significant represen- 
tative of the modern State and fhe mddern view ortife — not 
mwely with Louis XIV of France, the clearest representative 
of tjjie absolute monarchy by the grace of God, which, closes 
the middle ages — buf ev^ yith his. own great ancestor, the 
Elector Frederick William \ or compareChe liberation of the 
Netherlands from Spanish rule with the liberation of North 
Aipgricjfrom English rule ; or compare the French with the 
English Revolytion, ^r Rousseau wifl^ Ulrich von Hutten, 
or Lessinjp with Luther, and Jhe vast difference Is at onefi 
apparent • 

^ ^he newness of the peviod on which civilized mankind has 
entered since fhe middle of last century, a{^)ears in the uncer- 
tain probing and experirilenting of political theory and prac- 
tice, in the daring attempts at a complete new creation, in the 
momentary despair wjiich succeeds failure, in»theoscillatiotta . . 
^petween revolution and reaction. If the modern era 
on the whole the cliaracter of self-conscious manhood, in I . 
high^ degree than any prei^ols period of history^ 
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which we have noticed, show^hat we have only ex- 
perienced the first stage of this manhood, and that it has 
Stillman immature and youthful, somej^mes even childish 
ai^earance^just as the last centuries •of the middle ages 
*hav ^ senue aspect* The organic and psychological law of 
growth does not only gpvern tl^ entire life of humanity : 

Jt repeats itself in reourring circles in particular periods 
within the various ages of the world. i * \ 

<l^hus we date tlys mcalern ehi from the year 1740. The 
‘rise of 4 he Prussian kingdom, Joseph II"s reforms in Austria, 
the foundation of the United States of North America, the 
changes of the French Revolution and the.NQpQleoni5jlem- ' 
give, the transplanting of constitutional monarcjiy to th^ 
continent, the attempted introduction of reprCsentativepde- 
mocraoy, the foundation of national * states, the gradual 
removal of religious privileges and disabilities in public^law, ^ 
the sepamtion of ChurcMSnd State, ora| least the^clear de- 
marcation between then* spheres, theiidbolition of feudalism 
and of all privileged orders, the rise of the conception of 
nationaf unity, the recognition of the freedom of society, — 
all these are the achievements or at least the attempts of the 
modem State.' 


We are acciistomed to consider the history of the human ra 
in its inner connection, and in a regular order. We therefore distingui'iS 
the different ages of the world, in the same way that we disj^ngi^^ the 
ages of the individual'^ fife. We speak of a ohildhood and of a youth 
* of mankind, and we consider the latter to end with the dlas^cal period 
of Greek and Roman civilisatidh. In the same way we separate the 
middle ages from the youthful and brilliant tra of the old Greeks and 
Romans, and on the other side from th^^more mature and manly modem 
world. • • 

Whilst the life of the individual is measured by years and decades, 
the life of humanity has to be reckoned by hui^lreds or thousands of 
years* Within particular eras we sometimes discover the same C3(cle, 
end the same luccession of ages, and find first ascending and then 
descending stages. Just as gredt eras of the i^orld’s history have a do; 
finite character and spirit^ so it is with the periods and phases whidi we 
fii£d Within them. Thus, the ftbsis and second halves of the eighteenth 
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century belong to thorong 4 ily different types, and bq^ too the first and 
second halves, of the sixteenth century. 

Thjs whole nLanner rf contemplating the liistory of the world i^how* 
ever only* valid on the ^ esupposition. that humanity is not merely a*sum 
of individuals, and its not a mere sum of individual lives. It depends 
on the assumption that humanity is a whole, £id hgs a development of' 
its own, which requires for its q|ovement^d advance greater periods of 
time than those of the individual life, {n viewing whole periods of 
Jin|}dre(fs and thousands of years, we cannot but be impressed by this c 
•mighty continuity, tMs fixed order^of development, and we infer there- 
from the unity of the human race, and tli! destiny of humanity whose 
great* life advances regardless of^the little lives of individuals, which' 
conscious!^ or unconsciously dbntribute to it. • 

The duratibn If ^his view is correct, we are led to ask what is the duration of that 
humahlty whose li^! is described by universal history. It is not ptob- 
fible that the ui^known or little known infancy of mankind should stretch 
back immeasurably, whilst its youth and advancing maturity does not 
exceed a few thousands«of years. There mu^t be some proportion. Yet 
this presumption seems to be contradioted by the natural science of the 
present ddy. * * • 

Th 9 Semitic accouft the creation reduces the age of the earth 
•to a few thousands of ycarsjt A more profound examination has vastly 
extended it, and we have learnt to coui|| by millions, or even by milliards 
of years. The same researches have (bit the beginnings of tne human 
race further back to a time which it is difficult to determine exactl]!^ 
and^Aemoteness of which is immeasurably more vasf than any known 
periods of later history. Jf. is at least very probable, if not certain, that 
hundreds of thousands of years %0|there were beings like men. Natural 
History has discovered remains of primitive huftian bones anff sculls* 
which must have belonged to the same unknown pre-historic age as the 
cavern bears. Even the connection and the transitional stages which 
link*tfie Ufiman body with the older forms gf animal life have been 
pointed out. It hlfe been lAade probable that &e pre-histor|( man was^ 
more nearly related to apes and other animals, than his present repre- 
sentatives. This at first Hght appears to increase our difficulties, but on 
fhrther examination affords a solution of them. 

The histoiy of nnan’s creatidh may go back to jir earlier times than 
the traditional view suspects, ||ut there is no reason for extending the 
history pf civilisation, and what we call universal history, as far back. 
Histoiy be- itistory could not bSgin until a higher race showed the capacity of ' 
whfi^mSn?* tfieraselves working creatively at the perfection of mankind. It be^ns 
therefi^ with the appearance of the white races, the children of light, 
'vmo are the bearers of tie history of the world. The white man cannot 
be so as the anthropoid ape. 
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The law of the oi^anie and psychological development of niitversal 
hfstory, must not be confused with the natun^ law of bodily descent. 
The ppmmon feeling and th6 congnon spirit of humanity;^the progressive 
and ahanging fonns of sentiment and thought v^ich are manifested in 
tlm works of man, belong essentially to his higher nature, and not to 
that ^f the aniinals. • 

The first appearances of inferior human races may be regarded as the 
material cause pAi;] of the higfher forms^of humanity, but bear only the 
, Same relation to his proper history that the pigments ted brushes do to 
^ the work of the artist. * * ' 



CHAPTER VI. 

Bw Chief differences <f the Modem Conception of the 

4 Stqte ^rom the Ancient and Mediceval, 

.These ni?y be exhibited as followj : — 

Diy^rraces ^ ANCIENT ST^TE. MODERN STA*^. 

^drat and • ancient State did not , i. ^hfe modem State recog- 

Modera ^ rec&gnic the personal righfe ili^es the rights of ix^an in every 

gardinfr of man, nor consequently the one. Everywhere slavery has 
Riglits of • right of individual ff%cdom. been abolished aS a wrong, 

igan os man. ancient States at least a Even the milder form of serf- 

half of the population consisted Mom artt hereditary subjection 
of slaves without rights, and has been set aside as incoa- 
on!y The smaller half of free sisteiTtwith the natural freedom 

citi^ns. Agriculture, «nd the of the person. Man has no 

rearing of cattle, manufactufesji property in man, for mjn is not 
household service, even trade a thing, but always a person, 
«in great measure* were chiefly i. e. a subject of rights {Rechfs* 
looked ^ter by slaves. Con- ivesen). Labour is free and 
sequently labou]; was li^le cs- esteenfM*^ ^All classes of the 
teemed, ^and the labourer of ^people have a politidhl positioiP 
littte acedunt^ The slaves were in the State, ^nd the suffrage 
•only connected with the S\^te has been esttended, even to 
through their giasters. (Tihey labourers and servants* Alie 
had no share in the State: danger of slave revolts has dis« 
they had no fatherland. The appeared. The whole St^ 
i^hts of man ^ere almost rests on a broader basis, iU 
altogether denied them^ Cus- roots extend through the whole 
^om^was indeed often better \)opulation»; 
than the law, but even at the 
best Mieir actual situation was « 
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ond^ttmn, and n^ight suddehly 
cS^e ,to the 'yorst ^From 

* time 40 time servile revolt* 
broke out, and were cruelly 
stpm'essed, ) 

24The ancient«idea of the 
State embraced the entire Jife 

• of men in community, in re- 

• ligion and law, morals and art, 

• culture and science. «The 
priestho^od was a* pelitical 
office. The ancient^ State dW 
not yet recognise* the full 
spiritual freedom of the indi- 
'tydual. . 


3. Man had only full rights, 
ffua citiz^. (^Amoqg the Greel^ 
•private and public law were 
ttet yet distinguished.^ The 
Romans separated them in 
principle, but their private law 
still remained completely de- 
pendent on the will of the 
people and the State. Indi- 
vidual freedom as agajjist the 

^State wa^not yet recc^nised) 

• 

4. frhe sovereignty of the 
St^ was absoluteb ^ 

>5. ^Public authority was di- 
tccHy exercised by its holders.J^ 
the ancied^ republic t1^ 

'aiiKmblies (iscKXijaiai, 


2. (The modem State has be- Sphere of . * 
come conscious of the limits State^ioo. 
of its power, ^nd its rights. It 
considers itself essentially# a. 

» legal and political community.* 

It gives up its claim to domin- 
ate ^religion and wosship, and 
leaves both to charges and 
individuals. * The* priesfcnood 
is an ecclesiastical cjffice. The. 
modem State claims no scien- 
tific and no artistic authority, 
it esteems and protects free; 

80m of scientific en<fuiry^and ' 
of eimipisfon of opinion.^ 

3. |Man has his rights as^ndWiduil 

an individual, private law is 
sharply distinguished from pub- • 

lie law, and is rather recog- 
nised than created by the State, 
rf^her* protected than bom- 
•manded^^he free person is 
not absorbed*in the State, but 
develops himself independ » 
ently, and exercises hisjughts,} 
not av:ordinftlo tl]e will of the 
sovereign State, but Recording 
to his own) 

•4. (The sovereignty of thifSovereigntjk, 
State is constitutionally limi- 
te4^ 

5.^he modern State is re- Direct • 
presentative. In place of th^e 
mass assemblies come^a re- 
presentatfve body chosen \ 

the citizens^ These represen-' 
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wfV/d!, &c.), and decided ^irect^ 
ly on important public«affairs. 

■ \ 

6. ^The Greek States were 
essentially city States (TroXfir). 
Rome expanded from a Q»ty 
State tp a world«St*ate.^ 

f .fin the ancient State pub- • 
lie activities were distinguished 
by their -nature and objjctsf 
but|USu^lly the same assem- 
blicscnd magistitites exercised 
■different /unctions, legislative 
and adminisfrative, imperium 
and jurisdiction • 

. 8/The ancient State felt 
itseu liAited externally onl^ 
by the resistance* other 
States, and not by a cctnmon 
international law.") Rome pur- 
sued without scruple the do- 
minion of the world as her 
natural privilege. 


tative bodies(have more capa- 
city than the ancient popular 
aeseidblies to examine layrs, to 
decide and exercise conti^ 

6. (Modem States are essen- 
tially national States. 4The 
city is only a community in 
the State, and not the heart of 
the State. 

7^({n the modern State dif- < 
ferenUactfvities have different 
of^ns, and thus the earlier 
distinctions in the objects of 
authority have passed in^,a 
personal separation of func- 
tions.* • 

• 8.{^o*dern States recognise 
infcemational law ( ijplkerrecht) 
as a. limit to their dominion. 
International law protects the 
existence and freedom of all 
nations and States, and rejects 
the universal (Jpminion of oi» 
State over all peoplesij 


The chief ^differences bStwen the Modern and Mediaeval 
State are as folfows : — • 


Mediaeval State. 

It^he middle ages derived 
the State and the authdrity of 
the Stat^from God. The State 
was held to be an organisation 
•willed and created by God.^ 
r 

The conception of tthe 
State was based qp and regu- 
lated by theological principles^ 
Islam, which belonged alto- 
gethor to the mi^le ages, 
recognised only a kingdom of 


Modern State. 
t. modem State is 

founded®by human means oi^ 
^uman nature. The State is 
an organisation of common 
life formed and administered 
by men, and for human endsX 
2. ^he fundamental prin- 
cipled of the State' are deter- 
mined by the human sdences 
^f philosophy* and histor]^ 
Modem political Science starS 
from the consideration of man 
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God| which was, entrusted by 
God to the Sultan. ^Med^val 
Christianity avowed the dual-^ 
ism bf Church and State, but 
bflieved that both swofds, the 
spiritual and thtf temporal, 
were entrusted by God, the 
one to the Pope, and the other 
'to the Emperor. Protestant 
•theology rejected the idea of 
the spiritual sword, and ^cog- 
nised only the one, sword* df 
the State, but* held firmly to 
theicligious idea that sovereign 
power comes from God. ; 


3. ^he^eal of tjie mpdiaev^ 
State was )iot indeed like that 
of the old orieotal peoples, a 
direct theocracy, but^an in- 
direct theocracy. The ruler 
was the*vice-gerent of God) 


4. fThe mediaeval State de- 
pends upon community of 
belief, and demanded unity of 
creed. ^. Unbelievers and here- 
tics no political rights, 
they w&e persecuted and ex^ 
terminated at the best they 
werp merely tolerated. | 


in,explftining the State. (|ome 
consider* the State to ^e a 
society of Udividdals who have 
united to^&her for the defence 
of their safety and freedom; 
others as an embodiment of 
th# nation jn its unity. The 
modem idea e&the Statens not 
religious, butj^not therefore if-' 
Ireligious, i. e. it does not make 
the St^te depend upon religious 
Ueliqf, but it does not ‘deny 
that God has made hu|ian 
nature, and that His provi- 
dence has a pdrt in tlfe govern- 
ment of the wond. Modfirn 
political soience does not pro- 
fess to comprehend the v^ys- 
01 God, but endea^urs to 
underst^1t(f the State as a 

is repellent Theocracy, 
to the political consciousness 
of modern .hations. Thejq^od- 
ern State is a human pon- 
stitptional arrangement. The 
authority of t|^e ^tate is con- 
ditioned by public law, and its 
politics aim at the welfare of 
the nation (the comnrtbnawfe&l)^ 
underwood b)p human reason, 
and carried out bjf' human 
means. • 

^./The modern State does Religion, 
not insider rdfigion a condi- 
tiona of legal status {Recht). 

Public and, private law are 
independent of creed. The 
modem State protects freedom 
of belief, and unites peacefully ^ 
different churches and religious 


humaif institution) 
3. (All theocracy 
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^ ’ V. 

TherChurch. 5 « Mediaeval C^fistendom 
f considered the Church as 
spiritual, and thercfoie higher ; 
the State as bodily, and th^i*e- 
fore Iffwer. Tbjs the rule, or 
'a£ least the guardianship, of 
tlfe priesthood was above thaf 
of kings. The clergy ^stood 
high hbdve the laity, and en- 
joyed immunities and privi- 
leged. 

#1 « 


Education. 6*** In the middfe the 

f ‘ Church guided *the edfleation 
of the young, and exercised 
c authority ovei science^ 


/ • c 

Public and y.V^Public and private law 

Private Law. distinguished, terri- 

torial sovereignty was held to 
re^ftiblfc property in land, and 
the royal power^a family right J 
Particu- 8 .(*rhlf middle ages producea 
OnuJlba. feudal system. Tlie power 
^K>n. of the State was split up, Sxud 
there was a gradual descents 
from God to the king, from 
iim to the prince?, then to the 
knights and the towns.^ The 
organisation of law w'as par- 
, ticulUristic. c 

9.^Represcntation was ac- 


societies. It •abstains frotd all 
persecution of dissenters or 
tobelievers. } r 

5. tl'he mdaern State regards 

itself as a person, consisting^t 
once of spirit (the nallonai 
spirit) and body (the constitu- 
tion). It feels itself inde- 
pendent, even as against the 
Chierch, which is likewise a* 
colledtive person, consisting of 
s^it anybody, •and maintains 
its supremacy even over the 
Church. It recognises* «io 
superior status tin the clergy, 
aboli&hes their^ privilege? and 
imnvinities, and extends the 
'authority of law over all classes 
ftjually, t 

6. (f he modem State leaves 
only religious education to the 
^Churclf, the school i’s a State 
school, science is free from 
ecclesiastical authority, andits 
freedom is protected by the 
State,^ 

Public and private law arc 
distinguished, and public nghts 
imply public duties.]^ 


8. ^Ife modem l^tate is a|} 
f organisation of the nation 
( and preserves a central 
unity in its authority. States 
are formed on a national 
(national) basis, and tend to 
become great in size. Law is 
national and human, and 
^pplies to all equally^ 

|> 9. ^he modern 
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to e$ta(es. The aris- 
-ioo^tic estates , of the dergy 
jaad«the nobility dominated, 
was different in each. 


lo^Great and small lords had 
t the freedom of their dynasties 
and orders so extensively pi^o- 
tected, that the authoritjs hA 
the State was. weakened. On 
the^other hand the peasantiy 

S jere kept in^an unfree con- 
itioni] • * • 

11 . ^Jie mediaeval State was 
merely a legal State *(J^echt^ 
sta()\ but;9the administrdtieii 
of justice was indifferently 
guarded, and people were often 
left to ^intain^ their ovm 
rights.') Government and 2A- 
ministration v(pre weak and 
little developed. 

la.i^’Cl^e mediaeval State had 
little consciousness of its own 
spirit. It was determined by 
instincts and tendencie^ It 
gives one the imprmsion of 
Natural ^owth ; /custom wa^ 
the chief source 01 its law/ 


<|uire» a uniform representa- 
tion of the people. The ^eat 
classes oft the people hav^ the 
chief power : the basis is de- 
mocratic? Citizenship embraces 
all classes equally. The law is 
the same for the whole country 
and people, y* , 

10. .The modem State ie-Lj^rties— 
• velops me common freedom of^^' “ 
citizenship in all classes; and 
corbels every one to* 5 u 1 imit to • 

US’" authority.) 


ii. JTht modem State, be- Sphcrc’<|| 
cause constitutional, is likewise 
S legal State ; but at the same * 
time ^tcBncems itself* with 
economics and culture, and* 
above all with politics^|Govern- 
ment is strong, and adminis- 
tration is barefully dev elo ped 
with a view to tffe welfare of 
thj nation, and of society. 

^ 12. ^he modem State is con- Unconscious 

scious of itsefr, it acts accord- 
ing to principles and 
reason rather than . •from * 

instinft. Legislation is the 
principal source of it»la\'^ 



CHAPTER 

TUHE nJLVBLOPMENT OF DIFFERENT THEORIES 
OF THE STATE. 



Political science has had a very important share in 
altering the actual character of 4:he 'State and ^ the ideal of 
whdt it ' should be Modern apolitical theory preceded 
modfern political 'prsL^tice, and has generally accompanied 
‘ and pointed out the Veay for change. More rarely, theory 
has followed facts. V < • « 

The following are the main phases in the scientific develog- 
menlr. — « ® 

ReMiSTiice conception of the State at the time of the Renais- 

enaifisance. especially as we find< it in the works of Mac^iavelli, 

Bodin, and partly also of Hugo Grotius, is the direct outcome 
the ancient conception, but begins to deviate from itj 
Ma&iaveiii. ^The State is to Machiavelli the highest kind of existence. 

He reverences “it as die noblest production of tl^e human^^ 
spirit, ile loves it passionatelj*, and sacrifices to it without 
hesitation everything, even religion and virtue. JBut his 
State is no linger a legal or constitutional State, such as 
was that of the ancient I^omans.^ Public ‘law is to him only 
a>means to further the welfare of the State, and to secure, 
the growth of its ‘power. His ideal is exclusively filled and 
determined by politics.* ^he Siate is for him fieither a mcaral . 

^ For more details see Bltuitschli|5 Ceschickte dcs aUgemeinen St^’- 
rechts U 9 id dcr Politik. Miincbeii, ILS54: Dritte Auilage, 1^1. 
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nor a legal {Sfidiisu^seii^ but only a ][)olitical being. Thus, 
the only standard of aJl state-acts is* utility.. What* the 
powi^ and authority of the State demand, that myst^the 
s^tesman do, undisturbed by moral and Ibgal considerations. 

Wha^ is hurtful tq the welfare of the State he must avoid."^ 
/^achiavelli’s great serv^pe was ao make, political science 
irmependent of theology^ and to have discovered thedwtinc- 
•tion between public law i^Statsrecht) and fifties 
aBut he has adorned^ an ihimorai and unjust policy, has jput 
his prudent advice at tlfe disposal o^ tyranny, and has|,thus 
helped to corrupt «the political prftctice of the last three 
centuries^ ' • % 

^ddin sees in the State * a right government with sove- Bodin. 
re^n power, dl* several households and their common posses- 
sions*.’ • He bases thg State especially on the family, 
common possessions,* and sever jigntyJ]fe.nd he blatqes the* 
political ideas of the anci^ts for having Jooked too ixuich 
to happiness and success, ^y his doctjiiTe of the sovereignty 
of the ruler he gave a scientific support to the absolutism 
of the Freftch monarchy."^ ^ 

{lugo Grgtius still inclines to the definitions of Cicero, but Orotiw. 
the transition to modern* political ideas may be quite cleyly 
observed. He^ases the State, ^ke*the ancients, upon 
human nature, but he is thinking less than they of mankind 
or of 2 whole people. He looks, above all, to the individual 
n^an.^ His saying ^ hominis prqprium sodaie' is a bad traj^p- 
lation of the Aristotelian : o ttoXit^ov. But 

itashows in* a characteristic way that the modern mirui does 
not begin with the State, buf with thq individual? Qh® 

-sharp sepmation of the religious community of the Church 
from the worldly aiyi political community of tilt State, and 
the strong accentuation of personal# freedom are two other 
signs of the modem spirit of the Dutch writer He declares 
,the State to be Uhe complete iinion of free men, who join* 
'themselves together for the purpose of enjoying law, and/or 




Bodin, De la^Ripublique^ i. i. 
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the sake of public w£lfareh*.*^The personality of the State 
waa not unknown 'to him, Wt itt does not dominate his 
poHticd theory, aAd in making'^the consent of men th6 chief 
source of public he suggests a line of thought which ^as 
carried out in the later theory of contract^ 
a- . (The idea of contract formed the basis of the modem 

of the law of \ < ^ i 

nature, of theory of thCf Law of Nature and the speculative political 
SswcfaiionJ' philosophy whij;h was founded on it in complete indepen^^ 
dence of ancient theories df the €tate. The differences 
philosophical schools and of political parties produced a 
great difference between bpiniohs, haidly a*ny one writer 
coippletely agreeing with another. But even into the present , 
century, in the many accounts of the Law of Nature, alid of 
the general conception of the State, there* prevailed the 
fundamental idea^that the State was essentially ag associa* 

• tipn of individuals, and^ therefore an arbitrary work of 
in^fvidual freedom. The abs6Kitist, Hobbes Vwho makes 
the authority of tttc monarch an all-devouring Jl.eviathan, 
is in ^ this at* one with the radical Rousseau ®, whose 
‘ sovereignty of the people ' liakes Hhe continu»nce of the 
whole order of the State an open question. The ingenjpus 
Samuel Puffendorf* regards the State as a moral person, 
but its will is, for hhn tgo, only composed of the individusd 
wills of alVaqd he explain? the State by the theoi|{ of social 


■ Hugo Grotius, De jure helli, etc.^ i. i. § 14; *Est civitas coetns 
liberonim hominum, juris fruendi et communis utilitatis causa 
sociatus.’ i. a. 6 *7 : ProWom. 6 16. Tn ^ «... 


num pro voluntate hah^nda est ipsorum homimm ; ut singulomm viribus 
et facultatibns uti possit ad oacem et defensionem communem.' 

^ * Rousseau, soci^^ I. Ch. 6 ; ‘Trouver une forme d’associa- 

tiou qui d^femfe et protege de toute la force commuoe la personne et lea 
Wens de chaque associ^, et pix laquelie chacnn, s'unissant k tons, n'ob^sse 

g )urt«it qu*i lui-m6me et rcste aussi libre qu’auparavant : tel est le prob- 
me fondamentaPdont le Cotttrai social donne la solution.* ^ 

' J Dejunnaiuraliet genu, vii. a, 13; *Unde civitdtia haec commo- 
dissiroa videtur defimtib, quod s% persona morafis composita, cuius’ 

VOKintnS ex Dluinm. imnlirSa a* nnU* ..... A .** 


communem uti possit* 


k vol^tas ex pluriuix^ pactis impli^ et unita pro volunSte omnium 
^^loium viribus et ffultatibus ad pacem et seeurkatem 
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^htract. John Locke zealously^efeffids this theory against 
the attacks of theological bigots, and fmds in i^ a guarantee 
of ESnglish civic liberty. Even Kant ^ does not get beybnd 
ik although he shows a tendency to do %% and Fichte him- 
sdf jn his earlier^wrifings still adheres to the same view,^ 

^he State, according tcj the wl»le philosophy of natural 
ri^ts, is essentially based upon contract and upon aisocia- 
tion^ If the ancient philosophers did not sJiflEiciently regard*^ 
the rights of indivjduafi, the*mo(fern have committed the 
opposite error of regardii^ the individual so much^as to 
ignore the si^ificance of*the State*as a whole. • 

^It was only in the modern period that* the theotf of3-^y«te»«f 
natural law could obtain general acceptance, ang lead to^ 
attempts to realise it. • The absolutist character of the two 
centuries before 1 740 jpnplied a theory of the State, which 
based it upon the power^of*a sijperior. The sourc^ of ^his 
conception received no •fhrther examination^ Sometimes 
people were content with the traditiomiPbelief of the Church, ^ 
that the government had received the sword from God : 
sometimes they ‘incllhed rf the patrimonial tradition that 
the prince wa^ the supreme owner of the country. Mean- 
while these older docfrines had to undergo a ^ransfolFma- 
tion, partly through the accentigitioft of the ‘ public ^aw’ 
character of sovereignty^ p&rtly through 
the necessary regard to the public weal. 

^he State was thus regarded as being essentiall]^^the 
s^ere of the power jif a superior, and the governmeht was 
Actually identified with the State (Petat Pest moiy gs Louis 
XIV said). This was the fundamental^idea of the absolutist 
theory of the State which, prepar^i by Bodin and Hobbes, 
was developed in a theological way, especially by Filmei 
and Bossuet, and was taught wiUi a hundred variations 
In this one-sided view of authority, the rights and liberty ol 

^ IVerke^ vU. 197 (Ed. Rosenranz) : * A union of many for some end 
is to^be found in all social conjncts, but a union which is in iftelf 
end is only to be found in a society, so far as it constitutes a collective 
beidg {jgmHmames Wtsm)' • • 
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the governed were of course altogether left out ot sig^lS 
Just -as the i^oman^ Catholic Church places the essen^. of 
its Being in the clergy alone, with the Pope at their fi^d, 
while the laity aije ^regarded as a flock of sheep, who haiie. 
to be guided and sheared by their spiritual shepherd so; 
according to this^ theory t)f the State, ^ly the prince and 
the government officials had any Value, and the subjects 
,Vere looked on ^s a mere passive mass, to be managed and 
governed from above, but with no^lainj to manage them- 
selyeS| or to share the government, ^or to control the conduct 
of their culers/^ * 

4. The State fi{„was with the immediate intention of narrowing ^th® 

Stiue/**“* .sphere apsigned to government, alike by tlje theory ^ 
nafaral law and by the theory of authority, that Kant and 
Wilhelm von Humboldt declared tiie^State to be ^ ‘legal 
Statp' {^echtsstat) in the sgnse*that its sole duty was the 
maintenance of thf legal security Bf each individual. Fichte 
, indeed broke throuJW^these narrow limits in describing the 
State, as at the same time concerned with economic^ and 
in this respect he even exagge^ted ife power, anS towards 
the end of his life, inspired by the national enthusiasm fiw 
the Tiberatfon of Germany, he ascribed to the State still 
higher spiritual functfons^ (But most German philosophers 
and jurists of tlv5 next generation still adhered to the tl\pory 
in the narrow Kantian sense."^ 

^(^he idea obtained acceptance with many who sought a 
dwnde against the my la of the tim^^or over-government, 
and agajjist the arbitrariness of the police and the* military. 

1^1 State But thosfe who oppo^d the legal State to the ‘police State' 

gSe* Police and who declared it to be the work of modem 
times, to. replace the latter by the former, were without a 
cleir consciousness of all that the State implied. Thlfi 
State must not b^ made a mere legal State, any more tiuU! 
it •can. be a mere ‘police State.’ In the fosrmer ca^ 
State^would at last become a mVe institution fc^ adminu^ 
^g justiob, in which the legislalive power ivould estajbtiai 
the laical rules; and the judiciarpower would prot^ 
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'and apply them to particular aasesf and the government 
would have almost no .other activity feft it than that .of a 
seiirvtet of the law courts, a policeman ^ Economic interests, 

•^Iture, and the development of the natipnal power would 
TO i^glected, an^ there could be no greatness in the polic)/ 
of the country. On the^other hand, a one-sided develop- 
ment of the ‘police State’ would in the epd sacrif^e all 
^ individual rights and freedom to an excljisive regard fai 
^ that which appears useftil to fhe whole, and would subjdbt 
free men to an intolerable amount of protection!^ 
ij.{ then by ‘legal State®*is understood (i) that tte*State 
. is on/y an institution for protecting the rights of indivic^Aals, state Uaii< 
all public law is clearly turned into a mere means fgr private 
I^w, and the State sinks to the position of a mete servants o 
private person^ 

further, if by negal State’ is understood (2) ^at ^hc 
State has ^to organise th€ 5 » Tights of the community, and a 
the same time to care for the recQ|[hition of individua 
rights, this is a quite correct but an insufficient view, sinc< 
just the fhost important aolivity of the statesman, care fo: 
tiip material well-being and the spiritual elevation of th< 
p^ple, is overlooked^ * • 

^r (3) if it is understood tha^the* State has practical!] 
to further the publip welfare, bflt can formally Only exercis* 
comj^ulsion in so far as this is required by some definit< 
legal rights, this is true enough, but at the same time it i: 
clear that only one sick of political acjtivity is. therelJy deter 
mined, and that no account is taken of publlh care,^e. g. fo: 
the needs of food-supply, trlde, and 'civilisation generally 


• [Cp. Book V. ch. iii. below 
Megal St« 


It will be obvious that Bluntschli'i 
State ’ implies what has in England been callec#^ Administrativi 
NiEilism* (by Irofessor Huxley, criticising Mr. Herbert Spencer), o: 
* Anarchy pfus the policeman * — the very opposite therefore of wha 
BSratschii calls ' Police State,’ which implies what 4 ias been nicknameC 
^grandmotherly legislation.' It should be observed that some mo* 
lecmit Gtkman wnters have used tUe term Reditsstat simply in the sen» 
of a eonstitutional government, aigovemment in^which the admioistra 
UcMidoea not transgreM the law— vutever that may be. See Holzeudorll 
PrkuifUn ^tr PolHik (and edit.]^ I)p. 213, 314.] 
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all of which move frebly within those legal Umits, and need 
no formal ctjmpulsioh. 

(j( by legal State is understood (4) the denial of thd reli- 
gious basis of tl^^ State, and the affirmation of its hum|p 
basis and limits; or (5) the resistance, to all abs|plute 
authority, to the patrimonial St^te— too often allied with 
arbitrary police interference— and* the assertion that the 
/citizens must hfave a share in public affairs, the charac-^ 
tfristics of the modern State are iiidee^ indicated, but the^** 
expression is unfortunate. It is better to call it a ‘const!- 
tutional'State.*^ 

^Jie State has two aspects : rest and movement, con- , 

, tinuancc^. and -progress, body and spirit. There are two 
political sciences corresponding to this internal distinction, 
Public Law and Politics ; and so too there are two great 
prjncipjes which, like two ^tars, illuminate and fructify the 
life of the State, conditioning Doth its form and content: 
justice {justitia) Jr.d the public weal {salus pubiica). 
Statesmen have especially the latter before them, jurists 
the former. The idea of justice determines public law, 


the idea of welfare guides politics^ ^ • 

(^e caVe of government relates rather to the public 
welfare, although within ,fhe limits of law.^ The Romans, 
the political' people par excellence^ assigned to their, highest 


magistrates the care for the public weal as their supreme 
duty*, (rhe activity of the law courts is limited to the 
maintenance of the l^w. But if the ^tate is to exist and 
prosper^ it must constantly pay regard to public welfare ai; 
well as "to law. N^^w it is just the needs of the common- 


weal which are more highly regarded by the modern than 


by the media^^al State, and therefore the former is less of a 
mere legal State than the latter^ 

j. ^ (The historical^ school has the merit of having restored the 
bStoU, consciousness of the organic c|iaracter of the^ State, of which . 

indeed a few great statesmen had never lost a vivid compre- 
the State. * c 1 

Cic. de Legibust iii. c. 5, of the Coj^suls : * OUis sains populi snprema 
lex estio.’ i 
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hension. Frederick the Great o( Pniisia expressed it dearly 
int his Anft-JIfacAtave/^* As men are born, live for a jime, 
and\hen die from disdise t>r from age, so states come«into 
]}eing, flourish for some centuries, and then perish.* But 
sciqice had so ^completely neglected tfiis view that the 
restoration of it by the historic^ school had the effect of 
a new discovery, and s<iience for the future Jtook a n^w and 
more fruitful direction. ^leanwhile the ^historical school 
was inclined to take up the^conception of the State tioo” 
much as merely natioifal, and to overlook or even to dispute 
its human signifioance. * Yhus, Savigny declared ^he State 
to be Uhe bodily form of the spiritual community of the 
nation,* or ‘ the organic manifestation of th^ natiejp ®.* But 
file brilliant •Englishman, Edmund Burke, ih contending 
againsUthe theories of the revolution, brought the historical 
State into the light of the divine order of the world^p 
a famous* passage of \i\^^Reflections on the. Revolution in 
France ^ Society is indeed a contrig^t. * Subordinate* con- 
tracts for objects of mere occasional interest may be dis 
solved af pleasure ; but thalState ought not to be considerec 
nothing better than a partnership. agreement in a trade of 
pepper and coffee, catico or tobacco, or some* otherisuch 
low concern, to be taken up for ^ liKle temporary infferest, 
and toJbe dissolved by the farfey of the parties. It is to be 
looked on with other reverence ; because it is not a partner- 
ship in things subservient only to the gross animal existence^ 
of a temporary and^ perishable nature. is a pAtn^rship 
•in all science, a partnership in all art, a partnership in every 
virtue and in all perfection.*' As the ends of such a partner- 
ship cannot be obtained in magy generations, it become^ 
a partnership not only between those who^are living, but 
between those who are living, tb^se who are dead, and 
those who are to be *born. ^Each contract of each parti- 
cular State is but a clause in the great primaeval contract, of 
eternal society, linking the^ lower with the higher natures, 


• Savigny, System d^rom, Rechts, i. p. 22. 
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connecting the visible anc^ invisible world, .According tq 
fixed^ compact sanctioned by the , inviolable oathi fdiklir 
holds all piiysical ahd all m2iral natures, each in their 
appointed place ’V) c 

Such a conception of the State is far ^ more lofty ^han 
was possible according ito the mediaeval doctrine that 
the State was related to the Church, as the body to the 
ceul. 

^he historicar school, howfever, crnly took up the State as 
it hdd come to be. l ooking only‘ht the past, it was so 
powerfully attracted by the scenes of ancient life, that many 
o^ its disciples lost understanding for the present, and in- 
clination . to help in improving public conditions.^ The 
school qH naltural law might frequently be reproached with 
making the State the sport of arbitrary individual will. 
Similarly the historical school may 'be blamed for having 
’ its con&ption of the State fasr*^dound to traditional au- 
thority and hereditafy prejudices”. 

^ Although the works^'of the historical school are almost 
exclusively limited to the legtf* andf political History of 

Edmund Burke, Reflections on the Revolution in Prance (Clarendon 
Vxii^* Select tVorks, edited by Payiie, vol. ii. pp. 113, 114). Cp. also 
Leo {Welt^cschichtCf vi. p. 759)* whi> works out Burke's idea. 

We are rciiiiij|dcd of the nomc v/ords of Shakespeare {TroUtts at^ 
Cressida, Act iii. Scene 3) : — ’ ’ - ‘ 

* There is a mystery (with whom relation 
Durst never meddle) in the soul of state; 

Which hath an operation more divine 
‘ ' Than breath or pen can give exj r^ssure to.' 

;^p. also King Henry V, Act i. Scene 2 : — 

‘ Exeter. For government, though high and low and lower, 

Put into par^, doth keep in one concent, 

Congreeing in a full and natural close, 

Like music. 

Canterhury. Ivue: therefore doth heaven divide 
The state of man «n divers functions. 

Setting endeavour *in continual motion; 

To which is fixed, as an aim or butt. 

Obedience: for so work the honey-be^ , 

Creatures that by a rale in nature teadi 
The act of order to a peonled kingdom.' 

The historical tendincy becomes abaction, a rfiturn if pbssible to 
he middle ages, in the writings of Dr !^aistre and Ludwig Haller. > , ; 
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paiticukr states, yet even speculative philosophy gained 
^ (die new inquiries. » ^ • 

vBtm H^el in his theory of Law [fiechtslehri) paid more H<«d. 
qSg^d to the historical formation of states than the earlier 
theqjfists of natur^ law. He supposed indeed that he found 
in the history of the world a dialectical process of reason. 

The ‘existing’ appeared to him ‘rational^ His theory 
glorified especially the Prussian state, as^it then existed,* 

^ill absolute although governed in a spirit of public dujy. 

He defended the powet of the monarchy, and did not care 
for the advance cf cons'titutionab freedom. But", he em- 
phasised the moral significance of the State„,and in opposi- 
tion to the wretched idea that it was only a necessary evil, 
he praised it, as the highest and noblest realisation of :the 
idea of {lighO 

^Hegel’s State is however only a logical abstraction, jpot 
a living organism, a mevo logical notion, not a person 
Hegel, by founding the State and Law merely upon will, 
overlooks the fact that in the State not merely is the collec- 
tive hun«an will ope/ative^ but all the powers of human 
Swrit and feeling together.*/ 

^r. J. Stahl, who, alter Hegel,- was the most important staW. 
representative of the philosophiqil theory of the State in 
Berlin, ^^rgued against the school of natural law and the 
Hegelian theory with zeal and ability) He undertook to 
unite the historical tendency with the imaginative specu- 
lations of Schelling.^ 

X,Stahl has in many ways advanced political science by 
his dialectical and critical aoility in finding new points of 
*5^ view, and by the acuteness with yhich' he lights up many, 
dark places ; but in other respects his ’warjt of thorough 
historical education, and his soipewhat servile sophistry, 
tr^hich made modern formulas subservient,^ to the romantic 

; ‘ ^ Hegel, RecHsphilosophie, $ a(7 * The State is the realisation bf 
|he ttorS idea. It is the moral spirit as substantial will manifested, 

\kad clear to itself, thinking and knowing itself, and accomplishiac wha*. 

. and in so far as it knocks it.' Cp. his Philosophy of llhlory^ 

Triifis. by $ibree, pp. 40^42. ^ 
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fancies of great and ^malli despots, have done much harm* 
StaU consiijers the*^ State as *a moral and intellectio! 
doihain^’ or as ‘ the union of tlie multitude to an ordered 
common existencp,*the setting up of a moral authority aiy^ 
power exalted and majestic, to whidi subjects j^ust 
submit.* His idea of therState is^ more living than Hegel’s, 
He recognises jtoo that the rule of the State * is limited to 
,'CJbmmon interests, ^and in this way he avoids the exaggera- 
ti6n of the ancient State, ^uf a tratfe of the theocracy of the^ 
Old Testament runs like a red line through his whole theory 
of the State, destroying its value for the* modern European 
woif(i.]) The diyine or superhuman majesty of the power of 
^ the Stat^jCan make no peace with human and civil liberty. 

7. Union of The old strife between the philosophical »and historid&l 
so^irand school in Germany has altogether ceased. Peace made 
method!. ns^arl]^as 1840. Since then k is recognised on all sides 
that^ the experiences and pherfOlnena of history must be 
illumined with the ^Ic^ht of ideas, and that speculation is 
childish if it does not consider the real conditions of the 
nation’s life. In spite of this^nion^of the two Methods, 
which supplement and correct one another^ some auth<)rs 
have more'of the philosophical, an(f others more of the his- 
torical tendency. ' ^ 

Criticism of Another dhajacteristic of *modern political science is the 
f^roi^differ. Sharper criticism which is exercised not only in examining 
of oew!^ ** facts, but in making abstractions from them, and in forming 
conceptions. This crjticism considerg the State from the 
most different ^points of view. A few of the most notable 
writers hiay be namjd. The iii^orks of Robert von Mohl are 
written mainly from the literary point of view, but they 
show a sobeit apd intelligent application of the standard of 
practicability. Alexis ds Tocqueville has always in view 
the movement qf political life, whether he is describing the 
American democracy, or the connexion of thf French Revo* 
lution with the old or the condition of the English 

^"arist^racy. The Baron Eotvd| is influenced by a distrust, 
of modern ideas. John Stuart Mill criticises public affiiirs 
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from the radical standpoint oft abstract logic, moderated 

however by his English temperament Th9mas Buckle 
appDes the methods of natural science to the theoi)r of 
^e State, and attempts to explain the life^ of the State by a 
consideration of ^he forces of nature. 

With other writers criticism kas a decidedly historical Hwtoriwi 
character, e. g. Gneist, the chief authority qp English con- 
• stitutional history ; £douard Laboulaye, writes admir^^ 

^ ingly of the Americaif constitution ; and Heinrich von 
Treitschke, who ^rst*brought out«the significance of the 
Prussian monarchy. Lorenz von* Stein follows the same 
, method; but occupies himself chiefly with details of adtyinis- 
tration. • ^ , 

In the more recent school of Gerber, criticism has taken The 
especially a juristic character. The writings of many of his "** 
pupils show the danger of this ^ethod, which ten^s to^c* ^ 
press progress by formal *:lffstractions. ^ • 

The psychological consideration of ifie^tate, on the other iTie p»y. 
hand, attempts to explain the life of the State more pro- **'°^®*‘'^** ^ 
foundly from the forfns anft faculties of the human spirit. 

,TIbis method^ involves an opposite danger, viz. that the 
movement of Politics may not sufficiently regard the fixed 
and sure realm of Law, but distu^ arid transform it. 

The comparative method wtich considers the most im- The Com- 
portant States alongside of one another, is in harmony with 

recent tendencies. Most of the writers who have been * 

** * 

named have used i^writh success. Jt is indispensable for 
the general theory of the State. * * , 

Finally, in an age like oufs, in which national States are National 

/. , , . ° j -j theory of 

formed, the theory of the State accentuates more decidedly vheSute. • 
than before the national character of the State. . Welcker in 
Freiburg, Franz Lieber in New York, Fr. Laurent in Ghent, 

Bluntschli in Zurich and Munich, had fallowed this ten- 
dency in the9iy, even before the attempts of Italy and 
Germany to realise their natfonar unity. The newly- 
awaken^ political sciencci of the Italians in its youthful% 
ardour worked out the national basis of the Stat^ with 
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Special prominence, «and( at first not without one^id^ 
passion. Its most distinguished representatives are Hivoir. 
cini and Padeletti in Rome, and Pierantoni in Niplea 
The Italians, like^tke Germans, unite the historical and tl^ 
philosophical methods in their works. * , • ’ 


llie organic 
or pcycno- 
logical 
nature of 
the Stath 


^oie. There is still little thiderstan^ing for the organic or, to use 
a bettfy expression, the psychological andu human nature of the State, 
there are personr, sometimes educated persons, who have no mnsical 
* ef^, or are completely insensible to the beguty of a painting or a draw- 
ing, <30 there are many learned men wh^ aro complete strangers to 
organip. or psycbol 4 |lcal tfiinkii^g. One most not blame them, for 
nobody can go beyond his nsKural dispositions, but they would do well 
to abstain from ayy judgment about things which they do not undn- 
standT Oth'erwise they only exhibit their presumption as well as^heir 
' de^iency.* « ^ * 


Sclynitt- 

heiin€r. 

4^ 


One of the first to lead the way in the organic method was Fr. 
Schmitthenner, who declared the State to «be / an ethical orgfhnism for 


th^puri^se of giving a public ^Cxpr^ssion to external life, law, well- 
^ being and culture.* 

Vollgraflf. A Vemarkable attchipl^was made by Vollgraff to base the. theory of 
• the State on the psychology of peoples. (‘ A first attempt at a scientific 
explanation of general ethnology by af^hropolo^qy^ and of the^kilosophy 
of politics and law by the ethnology Jr national character of peoples* 


i 


3 parts, 1851-53.) The work professes to be a first attempt, and «s 
such deserves respect, but is not well adapted to bring the psychological 
' methbd into repute. Neither the account of the powers of the human 
mind nor the climate of the cfiffclent temperaments is satisfactory, and 
the considerable amount of collected historical material and tfie numer- 
ous observations and notes of travel are so uncritical, and so much 
mixed up with mere fancy pictures, as not to give the impression of 
accuracy.^ c ^ 

Ahrens. Ahrens, a follovfer of the philosopher Krause, has undertaken to writu 

an organj(: theory of the State Ahrens, Die organische Statslehrei 
Bd. I, Vienna, 1850) ; but by the organism of the State, he does not so 
* * much understand a living and* personal collective being, as an organic 

arrangement for sommunity in law. 

Watts. Waltz {Politik, i86a, I. 5) fays; * The State is not something arbitra- 

rily made, it does not arise l>y a contract between men, nor by the 
4 power of one or more individuals. The State grows like an organism^ 
bnt not according to the lyws, n(^r fo!* the ends of mele natural Ufet H. 
has iys fonndation in the higher moral tendencies of man, and is a • 
,/^*sphere for the realisatiofi of moral idefl|«, it is not a natuhd bnt a mo^ 
organifm. The State is the organisation of the people.* The State is.; 
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1^ howmr the tealintioii of the morailifi^ ih genenl. The moral dia- 
and ideas of man determine also prii^ate life, the diurdi, the 
fatiitl3% and society. Only we understand psyehologic&lly the cojlec- 
jdve human nature of peoples, and of mankind, do we get a clear and 
saSisfactory basis for the conception of the Stale. In my Psycho- BluntMCli. 
hgitai Studies m State hnd Church, Ziirich, 1844, I made the first 
attempt' to explain the State from the point of view of the psychology 
of Fr. Rohmer. p * 

I made the mistake of presupposing some unc|(|fstanding ihr this^ 
h science which I had made known in^piiy Theory of Parties, but I found « 
out that I was in erroi^ and that all psychological thinking about the 
State was strange and unknown t^ the education o||^e day. My Studies 
were put aside as * the incdlnprehehstble nonsense of an otherwise 
intelligent man.* The fruits of these studies, as they have been matured 
ixv'thC; present work, are received with general acceptance. MeodWhile 
the time has come nearer in which the path on whic|ji thbse studies 
entered will no longer appear adventurous, and tlie organic and psy^o- 
logical study of the State wjll be readily pursued ; then people will be 
better able to judge, whether these studies have any value or not. M^n- 
time I find compensation for h'uch mSunderstanding and misapprecia- 
tion in knowing that the two most biillianl (A' German statesmen, 

Frederick the Great and Prince Bismarck, ^ave proved by word and «< 
deed their understanding for the ]3sychological life of nations and States. 
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Ct^APTER I. 


MANKIND. THE RAXfkS dF MEN, AND FAMILIES 
OF NATIONS. 

t Mankind I]as not }iet found a collective or^nisaiiotf in Muiiind: 
a world-^cmpire. History in times past only knows of single 
empires and states liftiited ta parts of mankinr^ '{lie 
general theory of public \w»{Stilsrecht) must therefore begin 
by observing those parts, and by dej^iKg the relation of 
nations to humanity and the State. * 

A belief in the unity of^e family of men is essential to 
the higher religious sense. Christianity has called all men 
to*be the childl'en of Gfld. The civilised States assume the 
unity of mankind and recognise g common human nature 
even in lower races and tribes. * But, at the same time, the 
diversity of races is of the highest importance for the State 
and for public law : for in the State men appear in an order, 
and order cannot be imagined without diference. * ‘ * 

, Science hitherto Has failed to discover the mj^sterious 
origin of the main races [Htatptrassen) of mankind. Are 
races due to separate acts of creatipn ? 5r have the different 
races parted gradually from one original pircn( race 7 and if 
so, what natural forces were at wor^ in the change ? We do 
not yet know. But at the very outset o^f the history of 
human development, as we Ipiow it, we find the chief races 
differing in metital capacity as well as in build and colour, 
and that diversity has remained essentially the same. * 

It, is true that no race has rained quite pure, and Jarge 
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portions of primitive cacea have been torn away from th^ 
kinsfolk, and some oi them transfori^ed into new nations/ ; 

But throughout we can see the distinction between White, 
black, yellow, and perhaps red races at work in the histc^ 
of development, especially if we look beyond mere Ci^lour, 
which is often deceptive. . 

There are, indeed, many thinkers who, in theory, deny the 
mental ineqiialiy/ of these races, but scarcely one who does 
not constantly recognise it in practical life. The whole 
history of the world bears witness io the different endow- 
ment of races, and even to the unequal capacity of the 
nations which have grown out of them. 

It is probable that .the dark Ethiopian race,<^the ‘nations 
of ‘ the night,’ as Carus calls them, once covered not only 
Africa, their special quarter of the world, but ralso 'the 
southern countries of Asia, and even occupied the southern 
promontories of the continent of Lurope. There can be no 
doiil)t of the great age of this, perhaps the earliest of all 
races. But at no time or place has it, of itself, attained even 
' a moderate degree of legal anc political development. It 
has no real history. In every encounter with white races„or 
men, it has at once'given in to them. With a luxuriant fancy 
and excitable passions it, unites a poor understanding and a 
weak will. Childish by nature, it is meant to be educated 
and ruled by higher nations. ) 

(Even in antiquity the blacx race in India and Egypt were 
rufed by the white Aryans and Semites. To the present 
day the old Negro monarchies of Africa are not proper 
States, but arbitrary and capricious despotisms^} These 
tribes made a distinct advance when they came under the 
influence of Mohammedan religion and culture, especially 
in North Africa and the kingdoms of the middle Soudan. 
The attempts of the Negroes of Hayti and Liberia to imitate 
‘the governments of the Frepch Empire and the Unit^ 
States are burlesques^ of the life of political nations. 

On the other hand^ the red races of the Ame^can Indians 
are Ipss childish. But their politicals capacity is veiy smal^ 
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>No doubt before the colonisatib^ of America by Europeans 
there were larger States there, wttH a coni$iderable and 
tes{9bctable civilisation, ^ut the theocratic monarchies of 
^eru and Mexico were probably not the ^ork of indigenous 
rac^, but were/oiinded by immigrants from Eastern and 
Southern Asia. The name of ‘ White Children of the Sun * 
given to the Incas in •Peru, and the hon^r paid tQ white 
men as ‘ sons of the Gods,’ point unmistakjply to an Aryait^ 
origin. Where the Indians Vere left to themselves, , they 
again relapsed' into tlfe state of wild hunters, and fi^U into 
small groups. Their trifial republics with changing chiefs, 
impetuous«orators and assemblies, rest on nahrm foun<j^tion 


of law and institutions. They are not States, bul^ societies, 
o^ hunters.) kndividuds, perhaps, enjoy a s^f-willed ^nd 
froward# freedom^ but the bond uniting the whole is crude 
and inflexible. They can offer jo opposition to the^^idvaj^ce , 
of white civilisation, anJ %re crushed out and destjoyed 
by it. y , 

The so-called * yellow * race has more significance for poli- 
tical devfllopment. Theirdhome has always been in Asia, 
agd they part ipto two main tribes, — the browner type of the„ 
Malays, and the lighter type of the Finns and Mongols. 
The latter especially has produced ^eat princes, comman- 
ders, and statesmen. Some, indeed, of tl\pse tribes (lave 
remained to the present day in the nomad state, as herds- 
men, hunters, .and robbers, chiefly in middle Asia; but 
other nations of this jace have found^ great empires. ' Tney 
fcave retained their roughness in the West, ahfl groyn more 
humane in the East. .The*race, as^a^whole, comfis nearer 
-to thrf Caucasian than either the Negroes^ or the Indians do, « 
and they have from early times, especiall>^ in the upper 
classes,’ intermarried with whites.# The civilised nations 
ijCulturvOlker) of China and Japan have jeached a higher 


dev^opment tjian the Huns and Turks. They have pro- 
; duced a subtle political philosophy, and the ideas of humanity 
ai^o^iosed to barbarism, and personal merit as oppos^ to^ 
of birth, were recogmed by them earlier thjtn by 
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the Aryans of Europe.*^ T^iey have done much for agricul- 
ture,' trades,, schools*] and police. JBut their ideas of law 
were always mixed up with moral precepts, and limite!d by 
considerations of, family life and discipline. Their govenv 
ment is a benevolent despotism. They h^ve little sen^-iS 
honour, and no idea of national freedom. / 

U) The /Highest in tl^e scale stands the white race of Caucasian or 
hue *jj. 3 ^nian nations]‘lhe ‘nations of the daylight,* as Carus calls 
then^ in omosition to the childrerf'of the night and of the 
twilight, the ‘ children ^of the sun ahd of heaven,* as the 
ancients called them. (They are pre-eminently the nations 
whidh determine the history of the world. All the higher re- 
ligions wfiich unite man with God were first revealed arnong 
thdm ; almost all philosophy has issued from the works bf 
their mind. In contact with other races they havie always 
ended by conquering them ^and ‘making them their subjects. 

. They give the impulse to all hig'her political development, 
with Its ^ To their intellect arid to the energy of their will, we owe, 
nTmifiSV under God, all the higViest achievements of the human spirit 
SemUft:, OBut thcsc * nations of the day *'«part into two grea*c families, 
(« the Aryan, Semitic and the Aryan nations. The function of tjie 

Semites in'-'the world is, above all, a religious one. Judaism, 
Christianity, Islam, vfiere {^11 first given to the world among 
Semitic nation*;, anckin the' East. But politically •they are 
less important. On the other hand, the Aryan family of 
nations, whose language is the richest in forms and in thought, 
holds the first place in the history of Spates and the develop- 
ment of rights'; they have found their true home in Europe, 
and it fs here that their manty genius for politics has ua 
folded and matured^ 

On this rerts the claim of these Aryan nations of Europe 
to become, by their ideas and institutions, the political 
leaders of the pther nations of the earth, and so to per- 
;efect the organisation of mankind. 

Theie differ* (^his diversity of raCes, then, is natural : it is due to nature*s 
creative energy, and is not merely the product of human 
’ bistary. On the other ha^ ^ the nations into which these 
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races divide, or which have arisen froift the fusion of different KM^uty 

9 are ihu* 

races, are clearly the product of human histoxy. Nations toricai.* 
are ^historical ’ members ofliumanity and its races. We*do, 
jqdeed, know of primitive nations, nations, that is, which 
.meet us in early dirndls, of which we have scanty knowledge, 
or whose origin is lost ig antiqfity. But there are a very 
large number of nationsfwhose origin falls within the dpmain 
^ of our historical knowledge, and we have Jufficient ground*. 

' for believing that the ^^imitive nations ’ arose the game 
way. History, by process^ of separation and fusion, as well 
as by change anti development,* has in course of time ^ 
severed nations and produced new ones. Hencq,* the 
peculiarity of nations appears less in their physical appear « 
ance than in ^heir spifit and character, their fanguage Snd 
their law. 

• 

Prichard in his ITisfory of Man has treatCiPof * 

the differences and affinities of tne chief races ^in physical stnictuip and 
speech ; while A. de Gobineau in his Essak sur Cini^atiti des races 
humaineSf Paris, 1852-1855, has tried to bring out political differences.* 
Interestingmnd stimulating as tl)pse works are, there is still much to be 
done before sure scientific results are attained. The latest and most 
cdiftplete work is Th. Wait^p, Anthropologic dor Naturvolker (Theil vi. 
bearbeitet von Gerland), 1859-1872 ; cf. also Peschel, Volkerkunde, 5th 
ed., 1881, pp. 337 ff. ^ # * 

2. Sciepce has too long neglected ihe impartant beivring of race on 
law and politics. Gobineau, who seeks to supply this want, often goes 
to the opposite extreme of explaining everything by race. He also at- s 
tends too exclusively to race founded on birth and descent {jGchiirt^asse')^ 
ignoring the fact that agrilce, as we see both in families and nations, 

%2ay be produced by education {anertogene Rasse\ Such a *gpcondary’ 
race, though more dependent on hiAaan ireedom, has a powerful influence 
on tbe development of rights. The Romish clefgy are a striking instance ^ 
of this. • 

The iiftuence of individuals is distinct from that of Ace, and demands 
eqni|l attention ; individuals have detefmined the course of history 
alulkost more than races. The treatment of these; differences by Fr. 

Rohmer in his Lchre von den pofitischen Parteien (dargestellt durch 
Theodor Rohmer, Zurich, 1844) deserves more attention than it has 
received. 



CHAPTER 11. 

CONCEPTION 'people' AND ‘NATION.' 

VoLGAR usag^ confuses the expressions ‘people' (I^a^on) 
and ‘nation’ {Vo/k); science must carefully distinguisji 
them. But even scientific language is often confused by 
the fact that the same words are^ used in diflerent s^ses by 
' different civilised nations. 

A People / In English the, word ‘ people/ like the French ^peuple^ 
i^j'mplies the notion of a civilisation, which the Germans (like 
p6iukaiid«si. the old Romans in the word ‘natio’) express by Nation"^, 
The political idea is expressed ill English by ‘ Nation,’ and 
in German by Volk, Etymology is in favour of German 
usage, for the word natio (from nasct) points to birth aqi) 
race, Volk and populus rdther to the public life of a State 
(nUkis). 

Thus the Germans in the middle ages were at once 
a peopI,e {Nation) and a nation {Volk)y while in the 
last few centuries they ceased to btf a nation, and were 
rather ai people divided into a number of different states,** 
countries, and one may almost say nations. To-day the 
German nation ( Volk) has come to life again, although in- 
dividual parts* of the German people form parts #f non- 
German nations and states. Although in our time the 
' sense of nationality is stronger than ever before, yet even 
jnow the ideas of ‘ people,’ and ‘ nation ’ nowhere* fully 
coincide. 

t * 

« [The English word 'people*, has however very often the political 
sense ef PWk, e.g. Vo/J^svertreimn^ ' Uepresentation ofthe 
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^(Peoples and Nations are the prodimt of history. A People origin ofn 
qomesinto being by a flow psychological process, in which 
a mass of men gradually develope a type of life and society 
g^ich differentiates them from others, an^becomes the fixed 
inh^itance of th^ir mce. , 

(A mere arbitrary conj^inatio* or collation of men has 
never given rise to a ^People.) Even the voluntary .agree- 
ment and social contract of a number o^ persons cannot 
create one. v To form a^Peopfe, the exi)eriences and fortunes 
of several generations inu^ co-operate, and its permanence 
is never secured* until * a succession of families* handing 
down its accumulated culture from generation to genej^tion 
has made its characteristics hereditary.^ • • • 

^he rise of a Natidn implies merely a political prodbss, Origi^ofa 
the creation of a State^ and may therefore be brought about 
quickly by a new constitulion^but not with real safety . 
less built upon a basis ot Rationality., ^ ^ 

In the formation of a People manjalforces and factors are^ 
at work, tending to unite the masses composing it by a 
common® spirit, conAnon Atercsts, and common customs, 
aiid to separate them from other masses which have become 
grange to them. • 

(Religious belief acted with su#i pdwer, especially in me- Theinflu- 
diseval -Europe, but also in ancient Asig bn the whole Religion, 
thought and life of men, that community of religion was 
made the ground of nationality, and unbelievers were ex- 
cluded as foreigners!^)# % 

• Probably the Aryans of India and Persia first pajted from 
one another for religious rea.sons, and certainly fhe Brah- 
manists and Buddhists, in spite of their common habitation,* 
language and descent, fought with one another as foreign 
peoples, merely on the ground of iheir faith. And thus the 
Jewish people maintained iheir characteristics, not only in 
their own hojne, but in the Babylonian Captivity, under 
the, Roman Empire in Alexandria And Rome, and even 
after the destruction of the Jewish %tate had dispersed 
among strange states* find peoples. But noif that 
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religious freedom is valued more highly than unity of beHef, 
this influence of religion upon the formatipn and separation 
of peoples becomes weaker. Nationality is now a stronger 
power to unite and to separate than religion. Germa^ 
have become conscious of their unity as a nation apart firom 
the question whether they are Catholics or Protestants, 
Jews pr Pantheists, and they maintain their distinction from 
foreign peoples, although many of these are of the same 
religion with them. 

(^)Unguage. A spronger influence on the separation of Peoples than 
that of religion is difTeience of language. Common lan- 
guage; is the special mark of a People. The populations 
pi differ^t countries gradually give to their language a 
new form of their own, until a time comes when those who 
once used the same speech cease to understaiid one 
another,, because their languages have taken different 
ways,^ Henceforward those who Still speak and understand 
the same language recognise one another as members of 
the same people {*Natwnale% while the others, whose 
language they no longer understand, are regarded as 
strangers., o. 

.Language is the expression of the common spirit and the 
instrument of intellectual ieitercourse. It is carried forward 
and handed down as a heritage in the family. The national 
language therefore keeps the sense of nationality awake and 
livii^ by daily exercise.- Even strange races, entering on 
the heritage of a new language, are gradually transformed 
in spirit ]}y it until their nationality is changed. Thus the'' 
German tribes of the Ostrogoths and Lombards in Italy 
became Italian ; the Celts, the Franks and Burgundians in 
France became? French ^ the Slavs and Wends in Prussia 
became German. « 

If the feeling qjT nationality in our day has become more 
powerful and effective than eveitbefore, it is dqe in the main 
to the influence of language, to literature, and above all the 
periodical press. The * national ’ movement has received 
its chif f impulse from nationa^l literature, which & the means 
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to Community of thought and feelingf and to the common 
extension of intell^ual* possessions. * • 

{^Stiil, language does not always decide nationality, sftid 
p therefore the notions of a * people’ and ^hereditary com- 
munity of speech* are *not exactly coincident. The Bretons 
and the Basques regard (hemsel^es as part of the French 
people, although they s^feak French as a foijeign langpage. 

*^Here political union in one nation ( cqpimon fortunes, 
interests and culture ha^ awalcened and formed the feeling toms,jpoUti. 
of French nationality. * Oq the other hand, English and^""*®®**^ 
North Americans, 'although they continue to spealoa com- 
• mon^ language, regard one another as two natioiialjj^ies, 
distinct, although closely related. Here it is not Ij^nguage, 
but thfe difference of ilatural circumstances ahd pursufts, 
and of historical, social and political conditions which have 
divided one people into two. ^ ^ . 

These instances show^lTat, apart from^(a) religion ^and 
(p) language, if) community (i) of coiAtry and habitation, 

(2) of way of life, occupation and customs, and (3) of 
political u^ion have their irfluence i& the formation of new 
peoples. « 

V Finally, the mixture of parts of different natioiAlities may 
give rise to a new type and a new itharfteter, and hence to a 
new nationality. European and American )ii^ry abound 
in examples of this. * 

The essence of a People lies in its civilisation (CV/ftir): AftopieU 

\ * • • character- 

its inner cohesion a^d its separatioa from foreign peoples ised by its 
^ring mainly from development in civilisation, and^express 
themselves chiefly in influencing its conditions. , * It can chShaSon, 
only be understood from a psychological jpoint of view; its 
essence is to be seen in the common spirit*and common 
character which inspires it. It may be called an organism growUt. 
in so far as its character has received a visible expression 
■ in the physique of the race and in language and manners. 

But it is not, as the Nation is, an dtganism in the higher 
sense of a personality. The sense of ^sociation ancf the 
disposttion to unity are there. *^t there is no unity of Jegal 
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will and of act, therec-is no legal personality unless it |as: 
becqme a S^te and a Nation. o 
/Although the human mind and human effort have a^verjf 
considerable influence in the formation of peoples, yet ^ 

the most part the process is an unconscious One.) • - 

^ The very fact that the one l^umanity parts into many 
peopljBs, enablcjs it by means of their competition and their 
manifold energ^ps to unfold all those hidden powers of its / 
nature which are capable of common development, and to^ 
fulfil 4ts destiny more, abundantly.' The growth and de- 
velopment of Peoples Is si powerful factor in the history 
of the world, ^and certainly^ an essential element in its 
,, divine pjan. • ^ 

Definition of The Conception of a ‘people* (Nafion)^ may bb thus 
defined. ( It is a union of masses of men of different 
.o<|cupations and social strj^ta in a hereditary society of 
con^mon spirit, feeling and race, 'bound together, especially 
by language and customs, in a common civilisation which 
gives them a sense of unity and distinction from all 
foreigners, quite apart ijom the'iond of the State'.- 
(The limits of a People are capable of movement and 
change. It may grow and spread continuously, by ex- 
tending its language! an<^ manners, its civilisation, among 
foreign masses,^and so assimilating them. It may decrease, 
collapse, and disappear if a foreign civilisation comes 
victoriously against it, and absorbs and transforms its 
members, j In this wa^» a great people^with a higher civilisa- 
tion gradually destroys the ruder civilisations of smaH 
tribes afid replaces them by its own. 
a^Nation" ^ Nation ( V9/k) we generally understand ^a society oS 

“ *** ’ all the members of a State as united and organised ia the 
A NaUon State. The Nation coircs into being with the creation of 
the State. It is, the consciousness, more or le^ developed^', 
of political connection and unity which lifts the Nation 
unhyl** ^ above the People. A Nation which leaves, its own countty 
^ ma/be imagined ns continuing to be a Nation, but only ^ 

provv^lonally so, until it suc|:4teds in forming a new Sts^ in,,- , 
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countiy^ "Again, the Nation nfay precede the State, 
aa tt|p Jewish nation itndet Moses preceded 'the Jewish 
State: but here, again, it is only because the impulse to 
> Sute-life is strongly developed in it, and ita unity of organi- 
satiotwpaves the way for the foundation of a State. 

So far the idea of a nation ^ways bears a necessaiy No Sute, no 
relation to the State, and*we may say, Sto'ie, no Nalian/ *****®"* 
^his genesis of the State we^ shall consider specially in 
Book IV. But we do i^ot usually give the name of Nation 
to a merely passive ^overnejl*body of jpeople without political 
Tights. And therefore we cannot quite say, * no Nation, no 
“State* Despotism knows ncfthing of Nations; only of 
subjects. * ^ • 

If a whole ]^ation or the main part of it belongs to 
one people, it is naturally pervaded by the common spirit, 
character, language and ^ustoni of that people. If, oft ‘ 
the other hand, it is composed of parts pf different j^eoples, 
it has less community of feelings anid^ institutions than a 
People. . ^ , 

On the other hand,(lhe cmef poinf which distinguishes a ANaiidhis®. 
Nation from a ^^eople that in it community of rights is 
developed in a more marked degree and is raised to the 
point of participation in the cqncftict of the State, and its 
capacity of expressing a common will and maintaining it 
by acts has acquired the proper organs in the constitution 
of the State : in a word, it is a collective personality, legal 
and political. We ati^ justified, thftn, in speaking of a •pirit 
n&tional spirit {Volksgeist) an^ a national mil ( Sfits^own; 
which is something more than the mere sum of the spirit 
and will of the individuals composing' the Nation. That 
spirit* and will, both by its organs and content, is not 
individual and isolated and self'ccmtradictory : it has all 
the unity of a common spirit and a public will. 

^Nations, moreover, are or^nic beings, and as such arewj^toj^ 
suqect to the natural laws of organic life.’^ In the history orgSSc tS«i 
of tb^ development the same images may be distinguished 
al» in*tfe life of individuals. Tfe natural powers and^eon- 
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ditions of a Nation, its ideas and needs, are not the same 
in^^ts old age as in its childhood. For Nations, ^s fo] 
individuals, the middle period of their life is, as a rule, th( 
time of highest development for their spirit and power. GMlj 
these periods which are distinguished by decades ii^ indi 
vidual lives are .to be measured in the life of nations b] 
centfiries. BQt nations no less than men appear to be 
mortal. 

No^s, — I. Savigny did« good service t>y lusisting on the organic 
character of the nation and the inlluence 6f a nation's age on the develop- 
mei^t of law in Germany. 

2 * Tlie family tie by itself does not produce a people or a nation, and 
SMeierfm'^cher's*tiiTasLr\i, * If a number of families are united toge^er 
aifd excluded from others by connubium, rfational unity is the result/ is 
doubly contradicted by history. Both patricians and plebeiass at Rome 
were united by tonnubium^ but first the^ had no connubium with one 
another, yet together they formld the«l</ onan nation. 

lihe Teutonic naVon^ consisted of a union of estates, each of which 
was united by the tie of bopmtbium. And in modem times we 6nd inter- 
marriage between different peoples, without giving rise to a new people. 

3. Mancini {Della Nal^onalitd. ^me fondamento del ^Diritto delle 
Genii; Turin, 1S73, p. 3;) defines a * nationality * as *una societii 
naturale di ^omini da unitd di territorio, cl: origine di costume e di lin- 
gua conformati a comunanza di vita e di coscienza sociale.' But while 
he rightly regards nationalitySts ^e natural condition for the formation 
of a State, heMoys not properly aistinguish nation and people — regard- 
ing a people as a legal personality, which it cannot be till it is organised 
as a State. 



CHAPTER III. 

THE RIGHTS fif NfiTIONALITIES. 

The fact that we have begun to demand recognition for Rightu 
tht rights of rationalities {nationale Rechte) lmf>lie9 an People^ 
vance civilisation. Nationalities demand respect and 
protection as members •of humanity and as the product of 
historical evolution. Theifirst alld most natural right whiA 
lies at the basis of all others is the rightito^xist. But nfhat 
form of human life could have a better natural right to exist- 
ence thandthe common spiri^of a pecaple ? It is at once the 
substratum of individual life and 2 M essential condition of 
the developmeiit of humanity. But it will take t^me before 
this merely moral imperative is embodied in the correspond- 
ing legal formula. The main significance of th^ principle of 
nationality lies so far in the region of polic/, not in that of 
public law. 

But the following may be mentioned as principles which 
jfL3y rightly be assertdB by members oSf the same nationality. 

.^Language is the most peculiar possession of a people, is La? 
the strongest bond which unites its members, and the chief guage. 
means by which it reveals its character. • For this reason 
the State cannot deny a nationality {Nation) ils language *, 
nor prohibit its literature. It is, on the contrary, the duty 

Austrian Fuhdamsniai taw: On the general rights of citiuns: 

Dec. ai, 1S67, Art. 19 : ‘ All tribes in the nation fVoIksst'amme) have 
equal (?) rignts^ and each has an inviolable right to maintain its ' 
hraqpality and language.’ 
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of the State to give f-ee play to a language, and to promote 
its use, so far as th^ general interests of civilisation are not 
injured thereby.^ The suppresSion of the native lan^ages df 
the provincials by the Romans was a fearful abuse of the 
power of government, and the prohibition of the WendlSch 
language in the territory of the Teutonic Order, under 
peni^lty of death,"' was a barbarous violation of rights. 

But it does riot follow from this principle that one language 
may not be preferred for State purposes, to the exclusion oi 
all others. Where the life of the State is concerned, the 
interest of the nation,''as a whole, may require unity of, 
lanjruage. This justifies the exclusion of Welsh and Gaelic 
from the English Parliament, of Basque and Breton froln the 
French Assembly, and Polish, Danish, and French from the 
German Reichstag. But Switzerland has more respect foi 
the different nationalities .of whicn it is composed, unites 
German with French as its official language, and, on occa* 
sion, even recoghist^s Italian. 

^he State, too, is justified in providing that the developed 
language shall be tau^it in thes^chools, so that tke children 
of a still unformed ^'.>ple may share in the heritage of a 
noble litemture. On the other hand, a civilised people feel 
it a bitter wrong if theii^language is crushed out of School 
and Church, in favour of a foreign one. . 

Further,, a people has a right to observe its own customs 
so far as these do not conflict with the higher moral law of 
men,' or offend against the rights of ^he State. The English 
ar^ justified as rulers in not allowmg Indian widows tP 
commit Suttee at their husband's funeral. But the State , ' 
has no right to prohibit innocent national games^ 

{|^In the spfiere of Legal Institutions proper a People as 
such has less claim to recognition and protection from the 
State, because the unity and harmony of the State, and the. 
qjlvilisation embodied in it, naturally have a higher claims 
f^It is essential to the developed State to include the wb^ 
population in its lr.ws, and transform or abolish the rights oC 
individual peoples.^ We d|pnot find fault with RoBums ^ 
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for tiying to introduce Roman law tluoughout their empire. 

^ilt reddess interference is culpable.^ The English Govern- 
ment made one of the most serious mistakes in this direction 
‘ wb^i in 1773, it wished to force the forms of English law 
aiib judicial procedure in Bengal on the Indians who were 
unprepared for it The same tkne witnessed in German 
States, on the one hand, an over-anxiety to ^keep a vj^lder- 
• ness of traditional statutory rights for small Q-agments of the 
*^ation, on the other haifd, a Mbld and revolutionary policy 
in the introduction *of t foreign conjmon law for the whole 
people. . * * • • 

(In the development of law the Nation ( thus Ij^s a 
stronger claim than the People r.differ^ces of 

nAionality must give way before the unity ancf equality^of 
-law and pf justice. 

Certainly the Romans found it very much easier 
Romanise the subject ped\) 9 bs in law, than to Latinise 
in language, and we find no fault with tfte !krench for apply- 
ing their Code Napoleon to the Germaiis of Elsass and to the 
Celts of ftittany. The English ha^ every right to apply 
uniform law to Welsh and Irish, ^till, we cannot forget 
that it was the attempt df the Romans to impose die Roman 
administration of justice on the fet Uncivilised Germans 
which kindled the great strug^e for German freedom, and 
that for centuries it was an admitted principle of German 
legal theory that every people must be allowed its own law, 
and every man must-be guarded j;)y his own native or 
national rights. • ^ ^ 

The old Roman maxim, logically carried out,’woifld have 
destroyed all national freedom with national law ; the old 
German method rigidly applied would have m^de all higher 
development of government and ]s\gv impossible. Happily 
for the freedom of nationalities and the advance of civilisa-' 

, tion, Romans and Germans met as enemies, and neither 
pmicipfo obtained complete ascendancy. 

^ (If the moral or intellectual life of a people is attacked by 
the pc^etof ttie State, its meni|iers are driven to the most inteitoctuai 
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determined resistancr. Men can have no juster cause lor 
resistance to tyranny than defence pf nationality*. Legality 
may suffer in the struggle, but law is not injured} ^ . 

* Niebuhr, Preussens Recht gegcn den safhsischen ffof: * ComfiiSi 
nationality has higher claims t^an the political relations which hnite or 
separate the different nations oV one race. Grammar, language, manners, 
tradition and literature constitute a frattfmnl bond which parts them 
from foreign tribes and makes union with the foreigner against their 
own tribe a crime/ 



CH'APttR IV, 

^ //AnONALITY AS A PRINCIPLE IN Til^ PORMA^OA 
OF STATES, 

At airtimes in the history of the world nationality has had Na<:;r.r.5i- 

4 ^ ^ AiWuyK 

a powerful influence on plates ^d on politics. It was tbe<powerrui. 
sense of national kinship lind national freedom whicl^ 
spired the Greeks in their struggle ^lAth Persia, and the 
Germans in their conflict with the Romans. Differences ot 
nationalit^Twere at the roo^of the livision of the Roman 
wQirld between the Latin and Greek^mperors. The split in 
the Frankish monarchy, and the separation of loanee and 
Germany, was largely due to thtr difference between the 
Roman and German languages. Even in t^e hiiddle ages 
differences of nationality at times became prominent. Rut B» t.no t^ 
it was not till the present age that the principle of nationality recoRniw^ 
was asserted as a de^ite political principle. During the dpk|hi"' 
middle ages the State was based on dynastic or ejass in-*”^“‘“ 
terests (stdndisch)^ and was ra*her territorial than national. 

Later centuries saw the growth of the great European peoples 
(Nationen\ but the State did not as yet gayi a basis of 
nationality nor a national expressions it developed a magis- 
terial character {obrigkeitliche S(at)^ finding a centre in the 
• kit^ and his ofi^cials. * 

Even the theory of natural rights grounded its claims, not ^ 
on a bommon nationality, but on humftn nature ancf its 
needs, and on the free will of* individual men. Rousseau 



98 FCWDAMEl^TAL CONDITIONS OF THE ST^TE. 

f * . * • ' 

saw the foundation of ftie State in society, not in a peo|^<^ 
{Nation), The ‘ nation ’ to which be ascribes the supreme; 
power in the State {souveraineti) is not the united p^ple' 
(Nation) but the ‘collective body,* or the ‘majority 
citizens * who have arbitrarily combined to form the,^tate, 
whether they form only a Small fr^ment of one people or are 
composed of a^ union of several naftionalities. The French 
1 constitutions o? 1791 (Tit. III. Art. 1) and 1793 (Arts. 25-' 
28) And of 1795 17) adopted ihe same principles: thd 

words ^feuple ’ and ‘ nation * were used interchangeably, but 
both in the same senSe oJ* the collective body of citizens 
(uninersalitl dec citoyens). The government of the State was 
simply transferred from the centre to the circumference, 
from the king to the demos. 

Nf^noieon When Napoleon, at the beginning of this century, at- 
naUoJsof' .t''mpted to revive the empire of Charles the Great, and, 
Rurope. resting on the French people as a support, to erect a 
universal monarchy over Europe, he found a stumbling- 
block in the other peoples, who regarded the French rulq 
with disgust and hatrl d. In ..pite of his genius, national 
resistance proved too si ong for the Emperor who could jnox 
appreciate nationality. Even then the sense of nationality 
was only imperfectly developed. I'hoi^h the sentiment was 
at work among the unconscious masses, the spirit of nation- 
ality was not yet aroused. Even the stubborn and enduring ^ 
hatred of the English for the French was not so much based 
on a desire of freeing nationalities [Nationen) from French 
oppres.^ion, as oiAhe hatred of the English aristocracy for the. 
French Revolution, on fear of French preponderance ia 
Europe, and on commercial interests. ^ 

The English, in spite of the heightened political con- 
sciousness which springs from their manly pride and sen^ 
of law, distrust nationality as a political principle. They . 
,^know that their island .kingdom includes different nationali- . 
ties, and that the national feeling of the Celtic Irish h^ 
more than once threatened the unity of the State. Their 
Indbn Empire, too, might "tic endangered by too .strong an 
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insistence on nationality. The SparHards, in their struggle 
witluhe French, felt their oyn unity as a nation, and hated 
the French as foreigners : but they regarded it, not so much 
a struggle for nationality, as a war fqf their legitimate 
prince and the Catholic religion against the fiends of the 
Revolution. The Germspis, oWtng to the differences of 
religion and the disintegration of the empire into^inde- 
' pendent dynastic kingdoms, had lost all senile of nationality * 

^in politics, and only a f2w educated people listened ta the 
inspiring words of Ficlite ^nd^songs of Arndt, wheA they 
tried to revive it. *The Russians wdnt to battle and to death 

• to defend their Czar and his holy empire against the goflless 
West ; they had no thought for their claims as % nation. . 

'rte French R&volutioA vaguely proclaimed the* principle* of 
the independence of nationalities, but it was trodden under 
foot at the Restoration. -Ji^he C<jpgress of Vienna, with utter. 

-‘;p 3 isregard of national rights, distributed fragments of great 
‘'"peoples among the restored dynasties.^ •As Poland had been 
already divided among Russia; Austria, and Prussia, so now 
Italy and termany were cuf up intc^ number of sovereign 
states, and Belgium an^ Holland meetd together into one 
kingdom, in spite of conflicting naJfonalities. * 

The fact that neither the stat^snfen ^f the Revolution nor Nationality 
those of the Restoration recognised nationally Its a political 
principle, makes its influence on the political history of 
to-day more marked and striking. Science, especjally^in 
Germany and Italy, ^had already pointed to the idea of 
Aitionality, and hinted at its consequences in*pplitiqp. But 
only since about 1840 has tSe natural, right of Peoples to 
express themselves in the State been appealed to as a prac- 
tical principle. The impulses to nationalityowere roused 
more strongly than ever before, evea among the masses, and 
demanded satisfaction in politics. Peoples desired to give 

• their union a political form And to become Nations. The United 
dynastic system which European States had inherited from oermSy, 
the middle ages was now threatened b/ national demands *. 
and^sions. Austria especially was shaken by the cense* 
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quent striving for independence among its various nationali- 
ties. r The foundation of a united Italy and of the German 
Empire was inspired by the idea of nationality, w'hich 
gathered the scattered members of one people and organis^ 
them in one State. The power of this n9.tional impulse is 
unquestionable, though it^limits are not so certain. 

Nationality <;learly has a closer ^ind stronger connection 
with the State than with the Church, for it is easier for the 
Church to be universal. The Stattf is an organised nation,' 
and Nations receive th^ir character 'and spirit mainly from 
the peoples which livd* in' the State. "Hence there is a 
natural connec^:ion and constant interaction between People , 
and Nation. 

A People is not a political society ; but if it is really con- 
scious of its community of spirit and civilisation, it is natural 
ti‘at it should ask to develo^e this i (to a full personality with 
a common will which can express itself in act ; in fact, to 
become a State. 

This is the basis of nationality as a practical principle in 
politics ; it is not content with'Ohe State protectihg national 
language, custom, and Vulture, but demands that the State 
itself should become n^ional. Absolutely stated, it comes 
to this : * Every Peo’ple ^Las a call and a right to form a 
State. As ifiapkind is divided into a number of Peoples, the 
world must be divided into the same number of States. One 
State for every People ; nationality the basis of every State.’ 
Is this true,? Let lu first compar.?, People and State in 
regard Xo limits and extent, and see what differences appear. 
Mf the limits of the State are narrower than those of the 
people, we find two opposing tendencies : — 

If the citizens have a strong and lively sense of their 
political unity, the StaUi tries to form a new and distinct 
people out of its inhabitants. Thus, in antiquity, the Athe- 
nians and Spartans became distinct nationalities by virtue . 
of their political education and isolation ; the same was 
the' case with the Venetians and the Genoese in the middle 
ages^ and later still with the Dutch, and partially with the 
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Swiss. But the grandest example of the formation of a new 
people by the power of.the jpolitical spirit, aid^d no (Joubt 
by geographical differences, was the separation of the Ndrth 
^i^merican States from £nglan4,‘ ^ 

Wf,*on the other hand, national impulses feel themselves ( 
c^iped in a narrow Sujtc, thej strive to go beyond its 
limits, and unite with tftose of the same nationality in^other 
•^States to form a larger and a national Statc^ Such was the 
^origin in early days of the French State, and in this cegtury 
of united Italy and united permanyi • 

If the limits of the State are \tider than those of the i 

I 

• people, that is, if it includes two or more peoples, oijpor- ; 
lions of peoples — . ^ \ 

If the different peoples are settled in masses, side by ^de ! 
with one another in one country ; the following tendencies 
then appear : — ^ ^ # . 

(i) The State, resting dfi the superior civilisation of one ( 
people, tends gradually to assimilatet the other elements, 
and so to transform the whole nation into one people. Thus, 
in the ol3 Roman Empirej^the Wc4 was latinised and the 
East Hellenised. So at the presc/t day the Belgian State, 
resting on the Walloons and its^rench capital Brussels, 
seeks to Gallicise the higher clashes bf the Flemish popu- 
lation ; so Russia endeavours ?o make the i^olCs Russian by 
force. 

Vrhis only succeeds where the dominant people is^dc- 
cidedly superior to t|)« rest in educi*ion, mind, and power. 
•The resistance of the Germans and of thrf Persians ship- 
wrecked the Latinising and l5cllenising^ policy of Rbme and 
' Constantinople,/ / , 

^ 4 , 2 ) The different peoples tend towards political separa- < 
tion. The movement for Repeal in Ireland, the separation 
of the Lombards and Venetians from Austria, the constitu- 
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• tional straggly in Austria generally, the renewed double 
government of Austria and Hungary, as well as the conflict 
between Magyars and Slavs, Germans and Czechs, all*show 
the' persistent force of this tefldency.^ • 
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difference.***^ ftii the Other hand} the State may hold the different 
byj») p^^les together without transforming them in favour of One 
gorcnlnient, nationality. But in that case it must be impartial, and give 
up any claim to b^ specifically national. It will allow eacl^ 
people free course in its inner life and /civilisation,; and 
regard them all as^ possessfng equal rights. Its policy will 
be governed by general and not % ‘special and national 
^considerations. ,This is hpw Switzerland has solved the ^ 
difficult problem of retaining ^different nationalities side by ' 
side, vfithout danger to <he unity ,of the State. ^ Thus in the 
central mountain regioft between Germany, ^ France, and 
Italy? portions of the three great peoples have formed small 
. republica/i communities, and united in a federation of peace 
ani neutrality. No doubt individual 6antons Have a national 
character, either because all their inhabitants belong to one 
people, as in the German q;ntons ^ Northern and Eastern 
Swititerland, or ir^ the French cantons of Western Switzer- 
^ land, or in Italian ^'J'icino, or because one nationality 
decidedly prevails, e. g, the German in Bern and Grau- 
biinden, the French in Vribourg'knd Valais. ; 

(/O very different way a holding different peoples in poli- 

forcc.'^ tical unionj without tranVorming them, was long followed 
with apparent success^by Ku^trian policy, after the failure of 
Joseph IFs attempt to Germanise Austria. Each individual 
state was to be compelled by the forces of the rest ^ This 
mephanjeal method will only hold the parts in an artificial 
union, which will last jitst as long as li^e compelling force is 
feared./flf its^ron hold relaxes, or cannot be brought tef * 
bear, the injured nationalities fiy violently asunder. Austria 
has learnt this sinqe 1848. 

‘ De Parien, Polit.^ p. 3104, quotes the words of the Emperor . 
Ffjancis II to the French ambassador at Vienna: *Mes peuples sont 
^lungers Ics uns aux autres et c*est tant xhieux. 11s ne prennent pas 
•les m6mes maladies en meme temps.* En* France quand la fiivre vient, * 
tile vous prend tous le mSme jour. Je mets des Hongrois en Italic et • 

. des haliens en Hongroie. Chacun garde son voisin : ils ne se com- 
prennent pas et se d^testent. Dc leurs antipathies nait ^ordi-e ct de' 
Iciir hgine icciproqiie la paix generaftc.’ • ' 
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' > j||f ' tfae different nationalities are intermixed with one (B) Animiu. 
^ano^er^ there is no dangej to the unity of the Statci but*'®"* 

, the weaker nationality will probably be suppressed and 
fi^idestroyed by the stronger ; the higher nationality becomes 
dominant and assimilates by degrees the isolated elements 
•*of the rest Thus it wa3 that *the Germans were finally 
Romanised in what were once Roman .provinces, although 
^they were themselves the ruling race. Thu% Irish, German, I 
and French in the ]Jnited States, after two generationsj are 
assimilated by the Angfo-Saxon jpopuiation. • , * 

From this general view it appears that the principles of Th^ciwni* 

• Natipnality tind of the State interact, but that PeopleSand 
J^tion do not necessarily coincide. We camupt therefore 
allow more than a relative claim to the principle of Nation- a 
ality, and on closer coMideration we arrive at the following 




esults. ■ \ ^ 

^Not every people is capable *of creating^and maintaining (t) Feutu 
i State, and only a people of political Capacity can claim to ^ 
Decomean independent nation. The incapable need the 
guidance of other and more^gifted nitions i the weak must 
Dombine with others or^ubmit to tie protection of stronger 
powers. Thus, in the whole of w/sterh Europe* the Celtic 
peoples have served as passive |naterial in the formation of 
Romance and Teutonic states ;yfthe diverse •nationalities in 
South;£astern Europe can only maintain a political exist- 
ence by resting on one another ; the justihcatiox^ of ihe 
English rule in India«fests on the .rlhed of the population 
fbr a higher guidance. ^ ^ ^ • 

<^trictly speaking, only those peoples in which the manly 
qualities, understanding and courage, predominate are fully 
capable of creating and maintaining a national State. Peoples 
of more feminine characteristics are, in the end, always 
gc^emed by other and superior forces. / 

M the essence of a people* consists in a common civilisa- (3) piyeriaiy 
tion, not m political unity, a people may be conscious of source of 
;thfi fttimkr and yet be politically dividefl. One part of it 
may'b^ iat4uied U> monarchy, another to a republic^ and 
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each may be resolved realise the ideal it prefers. 3uch 
a people may not feel satisfie(} until it has expressed its 
character in various forms of constitution. But this diver- 
sity is sometimes a source of political weakness : it wajn 
because the Greel^ were broken up into afOiumber of gmall 
city states, that thpy fell a ^rey, first, to Macedon, and then * 
to Rome. Owing , to similar divisions, Italy and Germany 
) have suffered from foreign domination, and have been 
tampered in their political ^owth/ ^ ^ 

^On *^the other hand^ the^ dev/;lopment of two or more 
States from one people Sometimes enriches the resources of 
the people, and" is a sign of great vitality : as in the case of 
* th^ sister States of England with its aristocratic nionarch^, 
and North America with its democratic repifblicy So, too, 
the existence of a German Switzerland and a German 
^stria, outside the Gern^hn Entire, is a proof of the 
resowrces of the ^German people. 

(3) PoiiticaV (A People which i^ ponscious of itself, and of a political 

vocsiK.n. vocation, feels a natural need to embody itself in a State. 

If it has the power to satisfy tftis impulse, it haS a natural 
right to found a State. ^ 

(in the face of the^ Vipreme right of a people to its 
existence and development, ^11 rights of its individual mem- 
bers or of its* pwnces fall into insignificance. The destiny 
of mankind cannot be fulfilled if the peoples of which it is 
compo^d are not in a position to fulfil their function in the 
world. N Peoplp must/ to use PrincCcBismarck’s words, be 
able t<{c breathe and move their limbs, if they are to livcff 
(This is the basis of, the sacred right of peoples to take poli-' 
tical shape and tadevelope organs for the movement and 
expression of their common life;%the most sacred of all 
rights, save that of humanity itsel^and the foundation and 
bond of all others. 

^ut a ‘national*" State {An nationakr Stat) need not • 

a p naiipnaV is her^ used in the sense of ' based on nationality* or 
based on one people/ i. e. as an adjective correspondinig to Nation : 
but stmetimes it is u&ed as an adjedtive to Volk^ 
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iriclude an entire people: only it nust embrace a part 
whi^ is large and strong enpugh to assert its cbaracter«and 
, spirit eflfectively in the State. It is stretching the princij)le 
•-04^ nationality too far to demand that tjjie limits of the 
national State sheuld be as wide and as shifting as those of 
. the language of a. People: and%s incompatible with the 
permanence of the State-personality i^Statsperson) anc^with 
^he general security of right^ France, Ita^y, and the Ger- 
man Empire are ' national ’ States, although there are parts 
of the French, Italian and ^German •peoples which db not 
belong to them. * * • 

• which has become or i»just becbiliing 

aviation ( Volk).^ may be justified in drawing* to it^lf such 
scattered members as \t needs for its existence, but fias 
no right, if it can do without them, to tear them away 
forcibly from a union wiVh anotljpr State in which they fini, 
satisfaction. ; * ' ^ ^ 

{But Nationality is not the highes^ 4 imit of political de- (s) 'rh* 
velopment. The development of humanity demands as an * 
essential condition, not mcJely the free manifestation and 
competition of peoples, ^but also tbe combination of these 
peoples in a higher unity. Lavj Recht) lests more^ 
upgn human nature than upon^the peculiarities of Peoples. 

The developed law of civilised nations is determined more 
by the reauirements of human intercourse than by national 
custom. tTbe essential institutions of the State are Jhe 
same in different nati^ms. The higWest ideal is of a State 
^hich shoidd be based on humanity (die hoc^Je Sta^sidee ist 
" fnenschlicRu J ^ 

/And so a national State ( Volksstat) may embrace various 
nationalities, and even a State which is distimetively based 
on nationality may gain in breadth and variety by the inclu- 
sion of foreign elements, which serve to establish and keep 
• open communication with thfe civilisation of other peoples. 

Such an admixture may serve as an alloy to give strength 
and currency to the nobler metal.^ • * 

^^n the other hand, it is of great advantage to the amity 
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of the State if the n^ion is based, in the main, on 
tinct« nationality (ITaup f nation), ^ioyhich the other elements 
of the population bear an insignificant proportion, like the 
Germans in Rusya, the Slavonic races in Prussia, the Jewifei 
in Germany, and the French in North America*- It is much 
harder to establish and maintain* the unity of a nation if it 
is composed of several peoples vieing with one another in 
power and importance.^ England had to overcome this * 
diffioulty by the union,-first of the S^on$ with the Normans, ^ 
then of the English with th^ Scotch, and finally of the two 
last with the Irish ; and it is a difficulty which Austria has 
not yet overcome. e 

(7) Equality. a State ^coiisists of different nationalities, which together 
form one nation, political rights cannot be apportioned by 
nationality : political community and equality of rights must 
, shared by all alike ^ jf 

v?r(S^tof ^ P^PP^? able and worthy to form a State, 

history. cannot in the impefifct condition of international law be 
decided by any human judgment, but only by the judgment 
of God as revealed in Ae histSry of the world. * As a rule 
it is only by great struajles, by its, own sufferings and its 
own acts, that a nation qto justify its claim. 

The State ( If the State is to fulfil Its part as the embodiment of the 

as the era- ^ 

Mimem of nation, It IS plain that its laws and institutions must have 
jQ jjjg capacities and needs of the nation, in a word, 
it m^sl^ be popular i^olksthumlicK). A constitution which . 
disregards the peculial character of ‘ the nation, and which 
does not correspond with its ^spirit and thought, is an urf 
natural and incapab|}e body. If it is forced upon a people - 
by a foreign power, or if, as we have seen before no-w, in 
times of great political fever, it has been chosen by the . 
disordered and misguided nation, it collapses again as soon 
|s ever that power slackens or the nation recovers its reasoi^ 

In either case, however, the daftiage to the pc^itical organism f 
is so^ serious that it may result in the fall of the nation, and 
at least cripples itsS^igour for a long time. ^ 

* K5tv5s, DU NatUnc^tatsfre^ Vienna, 1865. 
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/Every great people which is fit to become a nation and a 
its own political point of view and its own sp^ial 
function as a State,, and this cannot be fulfilled unless the 
Q|ition gives to the State the impress of its own character. 

This la is lueant by the natural right of a nation to a 
national constitution {^olksthiimlidhe Verfasswig). ^ Thus the 
diversity of constitution^ corresponds to* the cliversi|jy of 
gifts with which nations and peoples are endowed by God. 

^ (But it may well be thA the peculiar character of a nation 
is not mirrored, once (of all-in the St^te. A nation outlives growth, 
the changing phases of its develophient, and although it 
remains essentially the same, yet its needs .and its vjpws 
alter with the periods of its life. A national and j>opular 
State adapts itrf organis'hi to the continual dev^opment ?>f 
the nation, but without completely losing its identity. The 
Roman State through its vjiried changes reveals tlnm, 
character of the Roman pfiople. The monarchy, the j:e- 
public, the empire correspond to the different stages in the 
life of the people, but in all we see the distinctive impress 
of Rome, f The English monarchy of the Tudors differed 
from that'of the house of Hanov^^r, because the nation 
developed between the sixteenth o^^d eighteenth*centuries. 

This is what is meant by the natural fight of a nation to 
adapt its constitution to the time. , • 

sum up : a State is natural if its form, at any time, 
corresponds to the peculiar character and period of develop- 
ment of the nation en^died in it^ « 

Notes . — I. Cato ih Cic.-de Repy\\, 21 : ‘ isec tempons iimus uw 
hominis est constitutio reipublicae.’ * 

2 . Frederick the Great, Anti-Machiavel 12 ; ‘flfout est vari^ dans 
rnniiim: les temperaments des hommes sont differentft, et la nature 
la m#me variety, si j’ose m'exprimer, ainsi, dans le tempf^rament 
des l&tats. Tentends en g^'neral par le temperament d'un 6tat sa 
, sitnatioD, son ^tendue, le nombre et» le genie de ses peuples, son com- 
tnc^ce, ses coutumel, scs lois, son fort, son faible, ses richesses et ses 
ressoorces.* ^ 

3- 3De Maistie, Cmsidiraiions sttr la France. A. 6 ; * Mais nne con- 
stitution qui est faite pour toutes les*nations, n'est faitc pour auemne j 
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c’est une pure abstractiqn, une oeuvre scholastique faite pour cxeroer 
I’esprit d’apr^s une hypoth^se iddale, et qu’il faut adresser k rkomme^ 
dandles espaces imaginaires oil il habitc.* * c' 

4. Napoleon to the Swiss (1803) : ‘Une forme de gouvernement qui 

n'est pas le resultgt d’nne longue suite d'^v^nements, de malheuan^ 
d’efForts et d’entreprises de la part d*un peupl^ ne prendra^^ jamais 
racine.* ^ 

5. Sismondi, Ettt)ies sur la ConstituUoK des peuples libres : * La Con- 
stitutVon comprend toutes les habitudes d’une natioup ses afTectlons, ses ^ 
souvenirs, les besuins de son ima^^ination, tout aussi bien qne ses loisb^^ 
. . t‘ Aussi rien n'indique un esprit plus superficiel et plus faux en m€me 
temps' que I’entreprise de ^transplanter la Constitution d*un pays dans 
un autre, ou celle de donned une' constitution ndavelle k un peuple, non 
d’aprfes son propre g^nie ou sa propre histoire, mais d’apres quelques 
rkgfes gdn^rales qu’on a decor< 5 cs du nom dc principcs. I^e dernier 
dqmi'Si^ 61 e, q?ii a vu naitre tant de ces Constitutions d’emprunt, peut 
aussi rendre t^moignage qu’il n’y en a pas une seule qui a rdpondu ou 
aux vues de I’auteur, ou aux esperances de ceux qui I’accept^rent.’ 

Introduction, p. 38.) J' 

6 . 1 ^, Kanke (Zeitschr. i. 91): ‘ Oui Ifteory is that every nation has a 

polfcy of its own. ©ut avhat is the meaning of this principle of national 
independence {Nationalimakhdngigkeit') which penetrates all spirits? 
Is it merely that no foreign judge must sit in our cities, and no foreign 
troops march through our laud? fir it not rather this, ?hat w'e must 
develope our own mental ^wers, independently of others, to the full 
extent of which they are cabbie ? ’ • 

[There is an interesting ^apter on * Nationalities * in Laveleyc, JL.e 
Gouvernement^ dans la dimocrati^ Livre 11 . ch. iii.] 



CHAPTER V. 

• • 

• ^SOCIETY. 

French political theorists, especially sipce Rousspau, 
have*been inclined to regard the State as a §ociety^ and to 
icftntify the conceptions of ‘ Natiop * (nation) afld ‘ Peopfe ' 

(/eup/e) with that of Society. Hence the science of the 
State has been confus^, and political practice has algf^ 
suffered. German political theory distinguishes more sharply 
between the different conceptions, an(i; so* saves many mis- 
takes. It gives the State a firmer baSs and a more secure 
operation, •and protects soopety against the tyranny of the 
State. 

^he Nation ( Vo/k) is*a necessari],/ connected whole, while Relation of 
Society is a casual association of ''a namber of individuals. (i)?o Nation 
The Nation as embodied in tfle State is an oi^anism, with ^*®***’ 
head and members; Society is an unorganised mass of 
individuals. The Nation has a legal personality (ist eine 
JRechtsperson), Society# has no collective personalfty, but 
enly consists of a mass of private persons. •The Nation is 
endowed with unity of will, ^ftid the power to make its will 
actual in the State. Society has no collective will, and no 
political power of its own. Society can neither legislate 
nor govern, nor administer justice. It has only a public 
opinion, and exercises an indirect influence on the organs 
pf the State, according to the views, interests, and demands 
of many or all of its members. The Nation is a political 
idea: Society is only the shifting asaDciation of private 
persons within the domain of«the State!]) 
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No doubt a Natior and a Society, consisting of the same, 
mep, interact in many and intimate ways. /The State^ lays 
down the law for Society: it protects it md furthers its 
interests in many ways. On the other hand, Society sup- 
ports the State with its economic and intellectual resources. 
If the Society suffers, the State suffers with it: while a 
healthy, beneficent, and cultivated* Society strengthens the 
State, and is the condition of its welfare, y 

But there is not always entire harmony between the State 
and Society. (Sometimes Society, with an eye to its own 
special interests, or guided by chopping Winds of public 
opil^cion, makec demands on the State, which it is obliged « 
to reject as unjust or injudicious. Sometimes the State 
claims of Society services and sacrifices which it is loth^o 
undertake. The permanent security of the State clashes at 
itAmes with the interests an^ desire/^ of the moment. From 
timp to time Society suffers fro!h' disorders, which can best 
be relieved by the State, and defects appear in the constitu- 
tion or administration of the State,' the removal of which 
stirs Society to its depths.; Ohe of the main pi'oblems of 
public law and of polices is to reconcile this opposition, 
justly and 'judiciously. 

’ Jhe conceptions 5f People {Nation) and Society also are 
related, but** not identical. Compared with a hereditary 
People, Society appears a shifting conglomeration of in- 
diyiduals. A Peuple has created in its language an organic ^ 
expression of its common spirit, andeSociety makes use of 
the nab'onal language, so far as it finds it convenient, bift * 
has no language peculiar to ilself as a Society. A People 
may branch off i;ato different States: we limit our con- 
ception of a (Society to the inhabitants of .one State : or if 
we speak e. g. of European Society, we include the inhabit- 
ants of all civilised European States, notwithstanding that 
they belong to different peoples. Within .the State, too^ ‘ 
the idea of Society is independent of differences of nation^ 
ality, including all 'who are living in the State. - A People 
seems to have a natural organisation of its own, at lea^ on 
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the physical side: a Society is only^a sum of indiviSiual 

meiO 

Gheist has done a service to political science by accentu- ^ 

^ating^ the difference between ‘ State ’ and ‘ Society,* and indtuttrp^ 
calling attention ^to the friction between •them. But his 
designation of modern society «is a Society of Industry 
(JBrtverbsgesellsckaft) seems too narrow. 'Certainly the ac- 
• ‘quisition of wealth is one of the strongest and most wide- 
Sreaching interests of Society, hut still not thb only one, nor 
the most important. Society has r^ard to the enjoyment 
of wealth as well as to its acquisitioa : further, it attaches a 
^ high value ta family life, apart from all considerations of 
wealfh. It values sociability, and has a lively interest in 
ctRture, literature and act. To lay stress on th^ acquisition 
of wealth, in defining Society, is to make it too material 
and selfish, and to ignore its. efforts after ideals and^j^ 
common good. The nitmerout institutions for the poor* 
and sick, for science and art, voluj^tarfly founded *and 
richly endowed by Society, without ^ny compulsion from 
the State,* are sufficient confirmation of the truth of this 
position. 
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As the races of mankind part into different pt^ples ’ 
{Nationen)^ peoples divide into# tribes (^Stdmme). The 
careful observer can trace the kinship of peoples in their 
^pguage, customs, and laws ; but ^hey themselves, though 
the^ belong to the same face, •have become foreigners to . 
one another, an^ c^ no longer understand one another’s 
language. * 

On the other hand, the di&rent tribes of «ne people 
feel themselves bound in a common life by common lan- 
guage and custom. Nh doubt eVen among tribes tribal 
distinctions and pecuiiarities come to disturb the sense of 
common nationality. But the national language, to which 
the ears of ja\Y the tribes are open, maintains the sense of . 
national kinship and unity. In dialects we see both ele- 
ments,* national unity ^nd tribal peculiarity. Dialects bear 
the same relation to a language as Articular tribal laws tp 
common national law. Tribec, like peoples, are the product 
of history, which \:ends to develope and bring to light 
internal differences. But they ^re only fractions of a 
people: they have no independent national type of their 
own, but are only expressions, variously coloured or ac- 
centuated, of the common national spirit. 

They thus perpetuate their separate exiiSfence, sLhd keep 
alivt the inner difl(prences which influence the character of 
the people. While they gi|;e a richness and variety to 
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: itatio^ life^ they have often proved^ a hindrance to the 
tmfty of a State. Though R<jme grew strong by the internal 
: convicts of parties, resting originally on tribal differences, 
it w4s the violence of tribal antagonisms yrhich prevented ' 
the Gieeks from Sorming a durable collective State. 

The antagonism of tribes has also had ^ strong influence Tribal an* 
in modern Europe, especially among the Germans, whose 
*^cient constitution was nothing but an organisation of ! 
Vibes. The mediaeval tendency to individualism found in 
it a strong support, as Ae modwn tendency to unity found 
a strong hindrance* This appears *in the history of Italy 
•and Qermany.* In both countries, it is true,*the old tnbes 
were broken up at an early date, in Italy ma^ly^by tjje 
in3ependent development of the towns, in Germany chiefly 
by the policy of the kings and the separation of territorial 
lordships. But tribal feeling a^d individualism still con^ 
tinued to be a power in the*cities, and although, when once 
the older tribal duchies came to an eijjJl the different tribes 
combined to form large territories, tribal jealousy and enmity 
still playedT a considerable* part in the downfall of the 
German Empire, and e^en now the opponents of German 
unity make use of tribal prejudices to elmbarraSs, if they 
cannot prevent, the national development. 

History teaches us that a tribe may furnish fhe starting- The tribe 

. /.i/. . ... f as the germ 

point for the formation of a new nation. It is more likely of a new 
to become a nation and form a new State, however^sm^l, 
than to form a new pefple. This lasf stage of development 
only reached when a fusion takes place, and ^witlgi it an 
alteration of language, as happened witl^the Teutonic tribe 
. of the Lombards in Italy, or if the tribe deyelopes its dialect 
into a new language of its own, as the Dutch have done. 
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CHAPTER VII. 

CASTES. 

Within the geographical limits of people, nation or 
tribe, appear further differences Which cofrespond to ^o 
geographical limits — we may call them different platforms, 
jrio to speak, in the structure of Society, or different ten- 
dei?jcies of the collective life, or'different grades of political 
importance and denelopment Such are Castes, Privileged 
Classes or Estates {Stande), and Classes. 

The system of Castes has b(Jen most fully wofked out in 
India, but has not been without influence in Egypt and 
Persia. It belongs preeminently to the Aryans of Asia, 
and has never be^n acclimatised in Europe. But in 
America itfoynd a new application in the difference be- 
tween the white and coloured races. The system of Estates 
(Stande) appears among many nations, both ancient and 
modern, but was carrted to its fullest development in the 
Europe of the middle ages among the Teutonic nations. 
The system of Closes presupposes a rationally organised 
State, such as those of China, Athens and Rome, and many 
modern States, pastes are regarded as the work of nature, 
or the unalteraWe creation of God ; Estates appear as the 
product of national history, and differences of occupation;* 
d^asses are an institution of* the State. I|p Caste^ we see c 
the authority of religious faith: in Estates, the power of 
soefal life, of economical and educational conditions; in 
Classes, the organising capadity of statesmen J ; 
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^Castes are of necessity hereditary arid unchangeable, like 
courses of masonry firmly buijt one over the other. Estates 
grow like plants, and have an organic development, like 
peoples and States. In them free choige of profession 
comes* in to modify or crush hereditary rights. In earlier 
times Estates are still hereditary and akin j;o Castes, but as 
civilisation advances/' freedom of occupation comes in,»and 
^ley approach to Classes. Classes, like works of art, alter 

with the different aims of the State. • 

• ■ 

The Indian Caste-system, wjjich <may be regarded as The ludiai 
typical, is represented in the Laws of Manu as a creation of 
•Brahiya. Thcf belief, which Plato wished to Implant inPhis ' 

St^te by the myth of the metals is fully establi^e(>amoijg • 
the Hindoos. 

The highest Caste, that of the Brahmans, in which the (0 T ^ ^- 
Aryan blood remained purest, thckigh not quite untainted by* 
other elements, came from the mouth, of ^od. They Are 
therefore, as it were, the living word o^fiod, the purest and 
fullest expression of the Divine. Science, religion and law 
are their special care. The iiieanest Brahman, as such, ranks 
higher than the king. TJieir nature is preeminently divine, 
and though they are not forbidden to occupy secular offices, 
and mix in secular business, tl^ir purity is heightened by 
abstinence from material pleasures \ The man who strikes 
a Brahman with a blade of grass, incurs the condemnation 
of hell. . . 

The second Caste, ihe Kshatriyas, from among whom (2) The 
ccJJnes the king, is created of thj arm of God. ^ITiey arc the 
incarnation of force and physical streng^Ji, and are a Caste 
of born warriors and nobles. Though trade is not forbidden 
them, their proper calling is to bear arms. • 

The third Caste, the Visas or Visayas, proceeds from the 
thighs of God. The higher civil professions belong to 

m * 

[Eep. iii. 415.] • 

^ Laws of Mafiu, ii. 162 (edited by A. Loiseleur Deslongschamps, 

Taris, 1833) : * lirahman shall shua worldly honour like jmiswu, and 
thirst for the scorn of men as for ncct^.’ [c. ii. § 162 in Sir \V. Jones' 

'J'ransl* edit, by Clrady, Lond. 1869, p. 33.J 

I 2 
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them: they are called to agriculture, cattle-raising, and 
commerce. 

The fourth and lowest Caste, the Sudras, sprmgs from the 
feet of God. 1'hey are the servile population : devoted to 
the material wants of life, and unworthy to read- the, sacred 
books. 

The higher kind of marriage presupposes equality of 
birth : but a man of higher Caste may marry a wife of lower' 
Caste, though a wife may not marry beneath her. But 
numerous mesa/Iiances^ hsLvc in course of time produced many 
inconveniences, and have given rise to neW hereditary pseudo- 
► castes (Misskdsten) of rejected outcasts. 

V It is<Verj’ rarely possible for an individual to pass from one 
Caste to. another : rigid exclusiveness is the general rule. 
The system of Caste prevails even after death, dominating 
^he future life as well as tlj5e present. It is only very rarely, 
and at the cost pf many thousancf years of effort, that even a 
Kshatriya can rise the divine height of a Brahman. On 
the other hand, a false step at once thrusts him downward, 
almost beyond hope of recovery. * 

We know that the Hindoos arq mistaken in their belief, 
and that the Castes arc in great measure the product of 
human history. In the Vqdas is preserved the memory of a 
time when there were privileged classes {Standi)^ but as yet 
no Castes. 

f Thp opposition between- the three higher Castes, called 
collectively Aryans, and the Sudrasyccan be Uaced back to 
original difference of race : the white Aryans conquered the 
land of the dark-sjdnned Sudras, and settled there as their 
lords, just as the- white Europeans settled among the primi- 
tive red population in America. The old name for Caste; 

' ‘ Varna,’ meaning ‘colour,’ points to this original opposition 
Ij^tween white and dark races. As we go higher in the 
Castes, we find the white racb purer, as we;go lovfer we find 
mqre mixture with the original dark race The two highest 

‘ For the history and nature o^the Indian Caster see La^n, Inducht 
Book 11. xi; Gobmean, De Tinf^alUI des races 
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Castes stand out above the thirds as Jvi most Aryan peoples 
we find an aristocracy above the demos. 

I^nally, the elevation, of tfee Brahmans over the Caste* * * of or of ^ 
knights and nobles, and even over the kings, was the last in *^****‘®^ 
time and can oply be explained, in my opinion, by the rise 
of the new pantheistic religion •of Brahma, which won a 
spiritual victory over the old polytheistic worship of nature- 
*^ods, by the heightened sense of the divine among the 
NSrahman priests, sages *and &ints, and by the energy, and 
devotion with which tbey^ remained loyal to their !iivine 
calling amid every danger, an8 willingly resigned earthly 
, sovereignty to the kings \ . • 

Tfie system of Castes thus arose gradually out of jjistorical 
events and stri/^les. But afterwards it received a. religious 
sanction, and was permanently stereotyped. It was fostered 
with such care in the whole education of the young, by tbs^ 
prescribed religious dutieS, By all the institutions of private 
and public life, that men ceased to consiAer any deviation 
from it as possible, and the system was*handed on unchanged 
from' genefation to generatiifn. 

(The Caste-system is not an institution of the State, nor a a stereo- 
part of the constitution.* It is rather a frameworfe into which dominatiii 
the State is fitted, and to which it is subordinated. It is a 
universal and perpetual arrangement of the^ world, domina- 
ting all relations^ For this reason h^ r development of 
the State is impossible so long as tht Jtate is bound 
serve the system of paste. It canrtot develope freely ac- 
Sording to its own principle of life. How t:am a political 
ideal become actual in face oT rigid unalterable masses, held 
in separation and bondage by a higher laiy ? What meaning 
can the authority of the State have, and how <^tl it exercise 
its coercive power when its subjects believe that obedience 

• humninesy ii. p. 135 ; M. Dr.nclter, History of Antiquity, Book V, 

ch. iv, Kng. ed. [^e art. * India ' by W. W. Hunter, in Rncyclopadia 

ftritannicai ] . 

^ I have tr^ted this view in greater detail iif my Hie Altctsieaischen 
Qoites* und Weltidecn, p. 29 f. • 
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to the government involves misery and suffering for thou- 
sand^ of years ? 

Order and No doubt ^thc hereditary principle {das Erbrechi) is of 

pernjanence. importance in the State^ It maintains the connection 
between past and future, (it secures the prirmanence^so to 
say, of the bodily structure of the State, which survives the 
life Ojf individuals. (But where it dominates public law ab- 
solutely and exclusively, it fetters and cripples the best forces'^ " 
The^State becomes at last a m'ummy', in which the embalmerV'^ 
art vaXnly tries to conceal the features of death 
I The system of Caster tends to harden and stereotype the 
jdiffei.ences between the strata of society. The upper aristo- . 
cratic Cgstes, richly endowed with hereditary privileges, may 
feel satisfied with it, but it only preiSses the inore hardly on 
the middle and lower strata. It brands their humiliation 
-vrith the mark of contempt, and leaves the individual no 
hope of escaping from the bondS in which he is held fast. 
!It heightens the authority of the upper and destroys thefree- 
! dom of the lov^er classes. 

nut no pro- . It is true that comparative perfection in indi^duaj pro- 

^edom. fessions, and even remarkable ijjtellectiial activity in the 
. highest circles, is compatible with it. But by making family 
succession and tradition of race the highest lawj^it denies 
utterly the individual freedom which strives to go beyond 
these limits. It has produced saintly hermits, great philo- 
sophers^ distinguished poets, brave warriors, excellent fathers 
and sons, clever craftsdien, but it hastj^pever produced great 
statesmen, ancf nowhere tolerated free nations?) ® 

^'aii its institutions are directed to the maintenance of 
' * 

order, none of th^m aim at progress in life. Its ideal is 
rest : movemf nt is dangerous.^* Life is an unchanging repe- 
tition, a wheel revolving for e'ver in the same way and round 
the same axle. Where life has so little value, we can under- 
stiind how it was that(the Buddhist doctrine of absorption 
into nothingness appeared as a real relief from the eternal 

*» [tor the nse and alfose of ‘ the cake of custom.' see Walter Bagehot's 
Physics and Politics^ p, 27, and ch.«ii. and iv.] 
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monotony, and found numerous followers. Indian civilisa- 
tion is the blossom and fruit of tlie Caste-system^ But 
deeft)ly rooted as this was, h could not permanently "save 
that civilisation from internal decay, or defend Indian inde- 
pendence against hostile conquest • 

The India of to-day inherits the relics of the Caste-system 
as a burden from the past : it no longer bases upon it its 
. conception of the order of the world : under the inflftence , 
^of the English spirit it k building upon another foundation. • * 



CHAPTER Vlil. 


, PRIVILEGED CL/iSSES ' or- ESTATES’. 

S, 

I , 

Estafe'rfor THROUGHOUT the £,'uropean nations we find Privileged 
Classes or Estates (Stdnde) instead of Castes. Both give' 
E^uropc. organic prder to the various members of the natioa ^iit 
^states differ from Castes in this, that they are influenced 
by the movement of history, they develope. In Europe 
‘especially, Castes have be‘come Estates, and have passed 
through many apd varied changes.! 

Their . The earliest forfti^ of Estates' recalls the Caste-system. 
They were at ‘first hereditary, and the attributes assigned to 
them and the myths describin| their divine creation point 
to an original affinity to the Indi/in Caste-system. The 
Edda tells" how the ^od Rigr, on his wanderings, begot first 
the Thral, the.ancesfor of tlye servile population ; then, in a 
better hom6, the free Karl, the ancestor of free peasants \ 
and finally, the noble Jarl, whom he taught to throw the 
dsyl; apd poise the lance, and to whom he entrusted the 
sacred secret of the Runes. frheseJifEstates too differed in 
build and complexion, the Nobles having brilliant whife 
complexion, bright^ hair and shining cheeks, the servants 
(KnechUn) ugly fa^:e and bony limbs.j 
(t) Priests. I The Druidfi of Gaul may be compared with the Brahmans 

. « [It seems simplest, fof brevity, .to translate Stand here and in 
cl. xvii. by 'Estate^ in its old sense of a social class, as distipcf fr9m 
* Class* in the political sense which Blnntschli |fives tp it < The French 
tiwlation has ordre. Elsewhere * Estates* u generally used only of 
the ^ates as assembled in Diet or Parliaihent.] ^ . 

. * Cftsar, d^ B. G, Vi. 13 : < HU rebus divinis inter^nbt, sacrificta 
publics ac privata procurant, leligiones interpretantur. Ad hoir maghus 
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also have the care of religion, science and laws in 
tfieif charge, although they, and still more the pfe-Christian 
priests of the Germans (whose name Godi is derived from 
. Gottf as Brahman from Brahma), are more closely Con- 
nected with the Rational nobility. (The mediaeval position 
of the Clergy, as a special order Sf Christian priests, bears a 
closer resemblance to the Caste of Brahmkns. j 
■ ^ ^he old Nobility) {Adel) whom we find everywhere in (*) NobiUty. 
^Europe in the earliest recordsjKwas everywhere a hereditary 
' classy and as a rule, abildrbed me chjef functions of tHb two 
highest caste^i Language generally bears witness to its 
, hereditary character : the Athenian Einarpi^ipi and Rcpnan 
Fatncii are so called from their descent from noble fathers, 
vftile the Genhan Adtilinge derive their- name from flie 
family (A dal) from which they drew their blood®. 

The Lucumones of Etruria and the knights of the Gauls^ 
were a hereditary nobility; {Legend loved to derive the* 
highest families, and especially those^f jfrinces, by imme- 
diate descent from, gods or heroes, aifd to honour them as 
the seed df the gods. • 

I To this primitive nobility, as .a rule, belongs the priest- 
I hood, and the science of things divine, as well as the know- 
vj ledge and practice of law. Thw are ai]^)ointed before others 
jto the highest official positions,* and they take a* high rank in 
!the military system. On the other hand, civil professions 
are for the most part closed to them. Usually ^hey have 
dependents {horlge ^ute) under their protection *and* in 
Iheir service ; and are distinguished even in •the sphere of 
private law by, their lordship of the so\\){Gutsherrsckafi), 

They are fond of living on hills, and in the cities, top, choose 
the high ground ^ ^ 

These characteristic traits are found with slight variations 
in the early history of the European nations. The further 

adoleseentiun auaiems disdplinal causa concurrit, magn^ue ii sunt 
apud eos-hoqore. Nam fere de omnibus contruversiis publicis privatis- 
qne ctmstitnnnt.' ^ 

® See Schmitthenner, SiaisrecAt, pp. 31 and id^. 

* (Cf. Arist., Fol. yni. 11. § 5, 133!^ b 19.3 
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trace back this instituti'on, half political^ half religious, 

‘ the closer do we find the likeness to be. 

0) Free men. ^Thc Freemen (die Gemein/reien\ among Greeks "^and 
Romans and Germans, form the strength of the demos and 
of the nation. They are in the full enjoyment of x^tional 
rights : and are the maihstay of the State.' (The nobility 
indeed rise aboVfe them, but not Kke the Indian noble as 
an essentially different creature, but as a distinguished class* 
rising out from their midst, 'but still united with them, anif^ 
havifig their root in tl^e same grourld of national rights.^ 
^The * Freemen in early 'dmes are as a rule owners and 
tillers of the spii; As such appear the rewMo/wt in the early ^ 
Athenian constitution, the ordinary Spartiatae, the Ffoman 
Plebeians, ihe Freemen of all German tribefs, among' whfitn 
free birth and free land enjoy special rights. (They also 
Jake part in trade, though Jess readily. They may perhaps 
so far be compared in thefr way Of life with the Visas, but 
they are raised ^abqye these, in public respect, by their 
capacity to bear arnfs — they form the main body of the 
infantry— and they further exsreise political rights in the 
community, which vary wjfh its constitution.) 

Though subject to authority {dte Obrigi€it\ as freemen 
they are not dependent on any special lord. They have 
not perhaps originally the^ight of patronage (Schutzherr- 
schafl\ but they can have their ‘ own men ' (Eigene), , Their 
Estate is otiginaliy € hereditary one : aa a rule the free man 
is l)ord free {ingenui4s)i ^ 

( 4 ) De- Lastly, we tshall find many traces of an Estate whiofa 

pendent*, appears from the first to bet)reaking up, and which there- . 
fore is somewhat d&ubtful, an Estate of Dependents {hbrige 
Leuie\ occugied fike the Indian Sudras with the lower needs 
of life. Sometimes it consist^ of conquered inhabitants, 
always of the same race as the conquerors, sometimes of 
the poor brought into permanent servitude by .oppression „ 
and debt To this class belong the Bijra and iriKarat of the 
Greeks, the V Clifts’ in Rome, Gaul, and Britain, the 
Li/en of the Germans. • 
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(They have a lord to guard and protect them {Mund- und' 
Schutzherr)^ fTpoa-rarris or patronus. They are fart of ^ the 
nation, and are not on the same level as slaves (die EtgenB\ 
but their freedom, their rights, and the value attached to 
them, gre less th^i those of the freeman proper. Handi- 
crafts are chiefly carried on by fhem : and freed servants 
generally pass into this class.) * ' , 

• The history of these estates is most closely interwoven EAa#eRthe 
"With the history of each Several State : changes and revplu- 

tions of constitutions aite very often qnly the result anfl the jJSiiicl? 
expression of internal and unnotited changes in the r^ations 
^and ideas. of Estates, ^he whole structure .of law, injthe 
middle ages, takes its character and colour from the^idea of 
ESates. Every'Estate had its own special laws and forms 
of justice, as it had its own costume. The Clergy lived by 
canpn law. Princes by the law of nobles (Herrenrecht\* 

Knights had their feudal* law (Lehensrechi), Retainers 
(Dienstleuti) their special law (DiensiesecfA), Citizens the 
law of their city, and Peasants their Aanorial customs and 
law (Hofrdtht), The political structure of the nation was 
conditioned by these differences, and its unity broken up. 

But (during the middle ages these privileged classes At first here. 
(Stdnde) tended to become less hefeditary, and more 
professional [Berufsstdnde^; In later centuries there 
four main Estates— (i) Clergy, (2) Nobles, (3) Citizens or; 
third Estate, (4) Peasants. The two first, aristocratic ] 

Estates, won a comm||iding politicah position. The third j 
saved civil freedom. The fourth was pdworless, and/ 
subject. • 

At the end of the middle ages we fin(f these four Estates and fi-i***^^ • 
have decayed, and in great part dissolved, put isolated 
remains last on like fuined ifiasonry into the modern world. 

To understand the modern State aright we must know the 

• meaning of these Estates in the middle ages. It is only by 
contrast with them that the modern State comes to under- 
stand itself. 



CHAPTER IX. 

A 

The Clergy. 

TheOergy (Th^ Clergy held the first place among the meSiaeval 
ftstates. According to the strict •doctrinft of the Chitfch 
they were not a national estate at all: they were an ordo 
ecclcsiasiicusy not an ordo ^vilis^ The State was regarded 
merely' as an organisation of laymen, above whom the 
priesthood wer^ raided by their consecration. (The Christian 
priests did not, likd the Brahmans, rest their claims on 
divine descent — for they did not perpetuate th€ir order by 
marriage — but rather on divine institution. [They a.re filled 
by the Holy Spirit, and consecrated by the vows of the 
Church, The basest and most corrupt Clerk^ in virtue of • 
his order, stands high above the most eminent and virtuous 
laymen, as gofd above iron, or the spirit above the bo<iy- 
They stand (The ideals of the Clergy were near akin to those of the 
Brahifians. Only the Christian cleigy did not give up the 
above it, secular rule aK the Brahmans did, and were less inclined than 
they to conform to the ordinance of the State^ (According 
to the logical doctrine of the mediaeval Church the laws of 
the State w^re not binding on the clergy : it was for them to 
examine and judge, and then decide how far they would 
voluntarily obey them.j As soon as the privileges of the 
clergy or the interests of thedhurch seem^ in danger, fhCr * 
clergy' refused all obedience, resting^ on the word of Scrip- 
ture, ‘We ought Jro obey God^ rather than manr*,’ and on 

• « [Acts V. 29.] 
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tlieir spiritual superiority. On the other hand, Ithey 
ciemanded of the secular authority that it should obey the 
laws of the Church withoift contradiction, and lend its 
power to carry them out. 

(rh^y even witljdrew themselves from secular jurisdiction 
in civil as well as in criminal caso-i.; Their pretensions could 
^not tolerate the supremacy of secular judges, of ‘ the sheep 
• above the shepherds.’ t They were not bound to servibe in „ 

Svar, because weapons of iron did not suit their religious " 

‘ vocation. But they also avoided the obligation to pay^taxes, 
appealing on every occasion to thei& jmmunities, in order to 
^ shake off every burden the State laid on them.: |As cj.ergy 
of Rbme they despised the limitations of nationality. I'hey 
\i%re not citizens of any one nation, or of 4iny*'defini?te ' 
country ; they only recognised the universal bond of 
Christendom centred in Rome, the capital of the world, the 
seat of the Popes. The oanon law was the law of their life,' 
and they refused to be accountable ex^jit^o the mild juris- 
diction of the Church. . « ^ 

However, even in the twue of their greatest power the 
clergy never completely severed themselves from the State, 
partly owing to the cfrcumstances of their history, partly 
from considerations of their own interests. 

The Christia^ji Church, with its clergy, haij arisen and 
become great within the old Roman Empire with its world- 
wide and far-reaching domination ; and the political powers 
of Rome did not resign their authority. They demanded 
•f all inhabitants of the Holy Roman Empiijp obedience to 
the laws, to the imperial government, and the imperial 
courts. The clergy could at most secure isolated privileges 
from the emperors : their subjection was unquestionable. 

The Frankish monarchy still held fast to the subordination Growth’of 
of bishops and priests to the king, and to the imperial laws 
and courts, although now the power of the State hadldimin- 
ished, and the Church had become more independent 
i^Under the, German princes the immunities of the Church, 
were extended by slow degrees, at first more by grace and 
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favour of the king than by any recognition of the ecclesias- 
tical lawy which now began to assert its own authority with 
awogance. Even when the* rights of the Church had 
gradually won their way against contradiction and resistance, 
their authority Was not everywhere the saipe.y ^ 

Interest also united the •clergy most closely with the laity 
and the State. { T)uring the middle ages the head of the 
Church, the Pope of Rome, acquired a political sovereignty ' 
over the so-called Patrim<^tium Petri. Partly by royar 
grants partly by the gifts of princes?, there arose a Church- 
State governed by clergy. • The highest spiritual authority 
thus* came to be associated in Rome and the Roman terri- . 
tory with secular sovereignty. Not merely were the Popes 
ciftled uporij as supreme bishops, to^represAit the intereSts 
of the Church, if need were, before the Emperor and the 
i^various States, but being aipong the first of Italian princes 
' they were deeply involved m the interests of Italian policy. 
Thfs was indeed** th|; ruin of Italy.’ (Machiavelli, Discorsi^ 
r 12.) They werestrbng enough to keep divisions alive in 
Italy, but not to unite Italy under their sovereighty, nor to 
defend it from the inroad of hostile armies, though they 
were always; ready to call in foreign*' powers to their help if 
their policy required it. 

/They raised Rome again th the position of the first city 
in Christendom*, and adorned it with churches and works of 
art; but the gifted Romans, under their Church govern- 
meht afid discipline, fell behind the ^itizens of the Italian 
republics in ciwil virtues and achievements,jand the Church* 
State became the warning instead of the pattern of higher 
political developmeift. {Vhe modern world has learnt that 
ecclesiastical rule i*s not fitted for the sound government of 
the State, janef the secularisation of the States of the Church 
has provda a great political gain to the Romans. 

Next to Italy, Germany dick most to raise the political 
power of ecclesiastical princes, Everf under the Frankish 
monarchy the bishops held a prominent place in the national 
assemblies, ")sometimes associated with the great laymen, 
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iBpecially the counts of districts {Gaugrafen), as an 
assembly of Majores or Seniores^ sometimes in separate 
ecclesiastical assemblies. But their contact with secular (x) The 
power and dignity comes out most clearly in the constitution consStutAii. 
of thejGerman Empire. There(we find three out of the 
seven electors are ecclesiastical jJrinces, the Archbishops of 
Mainz, Koln and Trier \ and the Archbishop of Main^ as 
*^ch-Chancellor of Germany, votes first. They held the 
%rst place in the Electoral Collfege, and at the same timp as 
territorial princes they fiarlj acquired an almost sovdfeign 
independence) • •* 

, (Besides these there was a large number of. Archbisl^aps, 

Bishops, and Abbots, who had acquired rights of t^ritorial 
sovereignty ovei^ definite districts, and who sat and voted at 
the imperial diets, either giving a vote each (eine Virilstimme) 
as proper princes of the Empir^)— e. g. the Archbishops of. » 
Bremen, Magdeburg and* Salzburg, and the Bishops of " 
Augsburg, Wurzburg and Basel; (or taking part in a col- 
lective vote {Curiatstimme\ and sitflng together on the 
so-called ‘Trelates-benches ^ {Prdlatenbdnke) which corre- 
sponded to the benches of the Counts) (In the heraldic 
order {Heerschildsordnun^ of the law-books, tho ecclesias- 
tical princes ranked next to the king. •The secular princes, 
though equal witl^ them in the constitution of the Empire, 
were placed third, because they might conceivably become 
vassals of the ecclesiastical princes, while the converse would 
be unseemly, j 

•4n the great contest of Investitures between •the Popes 
and the Saxon emperors, it w4s proposed that the princes of 
the Church should give up their seculajr sovereignty and 
devote their life to the Church, but in vain) Speh a sugges- 
tion, even when it came from the Pope, was indignantly 
rejected by the ecclesiastical princes of Germany. f^The 
► consequence was that in Germany too ecclesiastical oJfices 
became involved w^ith political offices and political interests.) 

. ^he same thing happened in the provinces of the Eiripire.) 

^he local prelates — bishoffe, abbots, priors, mastejs of 
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(i^ Provincial religious orders — formed a separate estate, with a right toS% . 
in the provincial assembly (Landtag), either as a separate 
Curia {Prdlatencurie) or along with the nobles, and exercised 
a more or less extensive jurisdiction on their domains.^ 
Their rights in the provincial estates (landsidndische ^echti) 
were generally based on tneir position as territorial lords. 
Hence, although they might secure their own immunity 
from taxes and military service, they could not urge the* 
sam.e claims for their servants {Mlnisteriaien) and peasanf 
dependents who weie always laymen. The 

country needed their taxes, and the prince of the country as 
feudal lord required them to furnish mounted troopers. , 
(One ^advantage which the ecclesiastical aristocracy had 
owr the secular was that it was nOt hereditary, but resfed 
on personal education and election:. The son of an artisan 
. might become pope, the son of a peasant an archbishop \ 

I he Kc. But as time went on this predominance of the clergy and 

formation, aristocratic jf^owers of the ecclesiastical princes and pre- 
lates was shaken and destroyed. I^The German Reformation 
of the sixteenth century struck a fearful blow Kt the secu- 
larised Church. With the spread of Protestantism eccle- 
siastical princedoms became temporal, sees were abolished, 
monasteries broken^* up, and religious orders dissolved. 
Before the Reformation there sat in the German Reichstag 
the three ecclesiastical princes, three other archbishops, and 
thirty-nine bishops. After the peace of Westphalia the 
numt)6r was reduced ‘to three elecipral princes, one arch- 
bishop (Salzbuirg), and twenty bishops. Only Swabia ani 
the Rhine-provinces now retained their bench of prelates. 
The whole of the North and a good part of the South had 
rid itself of ecclesiastical sovereignty.^ 

Even in the countries which had remained CaJtholic the 
clj^nge was only postponed. There was no part of Germany 

^ Pape Qregory VII, himself the son of a carpenter, atateil this 
clear^ : * Rome has become great among heathens and Christians > 
tim tarn /gtneris out phtriae noHlUatem quam animi corfiiris virtutts 
pet-pefidendas adjudkoverit' Cf. iAUicnt, iLtud* mrVHisU vii. p. 3^. 
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where ecclesiastical sovereignty survived the revolutionary 
movement at the beginning of this century. Even ^ the 
electoral princes of the left bank of the Rhine w^ere carried 
away by the storm, and their domains incorporated with 
France^ The dqpiains of the other ecclesiastical princes 
were granted by way of compensfttion to secular dynasties. 

With the end of the Empire the ecclesfastical lords ^lost 
their position as an imperial estate, and maintained an inse 
*fiure position in certain pfovincfel diets (Landstande). Qncc 
again, after many centuries, the episcopate became a purely 
ecclesiastical office, without political power. Their jlirisdic- 
^lion fell with their territorial sovereignty. , • 

'fh^ Catholic clergy having thus lo.st their temporal 
pdlition and potver could no longer realise the mediaeval 
ideal. Modern political feeling could not tolerate any 
subordination of laymen to cler^ : it demanded universal 
obedience to the laws and the constituted authorities ol 
the State. The time for clerical immmjitieS and privileges 
was gone by ; all were subject to one taw, one jurisdiction, Si.,, • 

( The history of the clergy# in England and France was England and^ 
somewhat similar. They had never acquired the same 
territorial sovereignty as m Germany, and in both# countries 
the secular side of the State was mo/^ strongly asserted 
than in German)^. But the flergy were an •estate : in 
England they sat with the lords temporal in the Upper 
House*; in France they formed a separate estate, the 
first in the kingdom.^ But the Reformation in Erfgland 
ai»d the Revolution in France profoundly affected their 
position. The mediaeval imitiunities disappeared before 
the principle of common and equal obligation to the law 
(Rechtsfflicht ). ) 

When Louis XVI summoned the States-General in 1789, 
the clergy voluntarily abandoned their separate position and 

• * [The clergy, as a body, declin^ the position of a parliamenlary 
estate, which was offered to them by Edward 1. The Lords spiritual 
still sit with the temporal peers : but it is probable that in the middle 
ages they owed their seat rather to their secular f)osition as tenants-in- 
chief than to their clerical dignity.] * * • 
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anticipated the nobles in entering the National Assembly, 
whiph represented not the estates of the middle ages„ but a 
^bbdy of free citizens. 

Thus the mediaeval estate of the clergy was everywhere* 
broken up. The great distinction between clergy and laity 
had lost its practical effect, and was no longer recognised 
by tbe State in its system of rights. :The great mass of the 
clergy were merged in the middle classes, the high dignitaries 
of Uie Church in the aristocfacy.; ' 



CHAPTER X. 

IL Thb NoBiLiTar. 

• • 

• A. The French Nobility, 

(Che Patricia As of ancient Rome formed a'hereditary 
nobility of birth {Geschlechtsadel) x but internal partybirtha?** 
struggles early transformed it into a political aristocracy, 
based not on descent, but on the* free choice of the people ^bVufiaf 
to public offices. This political aristocracy 8f the senatorial SSIS. 
families lasted through the Republic into the EmpireX The 
old patrician families, whichvin the time of Augustus had 
dwindled down to fifty, and very seldom received an 
addition (the families of ^Se Emperors were in law always 
patrician "), still perhaps in fact, though no longer in law, 
formed the nucleu^ of this aristocracy ; the ancient glory of 
their name, traditional experience in State afiairs, often too 
their large property and personal connections, won them the 
respect to which they oyed their places in the Senate. ^ But 
h^idjes these, the aristocracy was constantly renewed and 
quickened by the addition of Eminent men, distinguished 
as generals, staitesmen, orators, or lawyefs^ who under the 
Republic entered the Senate by election to public offices, 
under the Empire by the summons of the Emperor. Thus 
political merit and public distinction had become the basis 
of the later Roman nobility, which even at the time of its 
decadence retained a remnant of its bygone freedom and 
greatness* ^ , 

• pfomiasen, /tom. SfeJsrecht, ii. p. 765.] 

Vi 2 
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Maecenas* famous discourse* on the Principate is an ex- 
cellent expression of the idea^which Roma^ statesmen had 
of the aristocracy in imperial times. /The EmperoPs 
friend advises him to purge the Senate of the incapable 
members thrust upon-it by the confusion;5 of the civil wars, 
and to fill up the vacancies by careful nominations. He 
recommends him to reject no one* on the score of poverty, 
but rather to supply poor and capable men with the needful 
m0i;^ns. In the choice of senators he should look not 
merel]^ to Italy, hut ^Iso to the alKes, and even to the pro- 
vincial's, and so ass^nblfe round him the first men from 
anrpng all the peoples of the empire, men marked by 
familyc cljaracter or wealth, as leaders of the people, ana 
should give them a share in public affairs and in ^the 
government of the world,' To increase the number of 
eminent men that assembled in the Senate at Rome, would 
b/^ to secure a better provisioit /or the needs of the State 
and the loyalty of tht provinces, f The Equites, distinguished 
by their wealth, should form a lower aristocritcy of wealth, 
composed of eminent men tf the second rartk. Further, 
that the sons of senators may be fit to succeed to the duties 
of their* fathers, they must be ‘worthily educated in the 
sciences and in arfhs,. 

The his’lory of the French Nobility is a very chequered 
one. We can disiingiiish the following periods, each with 
jts sj)ecial characteristics. 

i.^^The foundatiofi of the Frencji Nobility belongs to the 
M^jayingiafi period : (481-752 Strangely enough cthe 
traces of an old Frankish nbbility of birth are very uncertain. 
But I" this periqd developed a nobility of personal fealty 
(ef/« personjiditr Treuadel)^ based mainly on the relation of 
the king to his people. Perhaps even here special regard 
was paid to the old families of nobles. But besides these, 
other free Franks and Gemians were received by the kii\g 
among his Anfru stwnes, and even Romans as guests of the 


* Dio €ass, lii, 14-40. 
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king {convivae regis) received a similar rank. Sometimes 
persons of low birth, slaves and dependents, are found 
rising tp the highest offices o^ the empire, and thus becoming 
nobles.^ 

^hi^ Nobility ^hen had grown out of*very mixed ma- 
trials. It ^as, at least for the Aost part (as Schaffner has 
shown in detail^), not a hereditary nobility, but a nobility _ 

^of personal service, bound by an oath of fealty.) *The 
'privilege of a higher IVSge/d ^l^as a sign and a consequence 
of the higher value attached to its members. Beyond this 
its privileges in private law were*few/ But politically it was 
^ distinguished partly by the association of the.position ^f an 
Antrustio with high offices of State, court posts, and eccle- 
sSstical dignities, partly by participation in* the Kings 
Council and a prominent place at the'national assemblies. 

(In the institution,) as in the members who composed it, 

^ye find the same mixturfc of I^omance and Teutonic ele- ' 
ments.^ But the Teutonic element ti^ndted to gain *the 
mastery. To this belong, (i) the pAsonal tie of fealty to ; 
the king (A-ustis domimea), which was propagated by family 
custom and family interest, and was extended beyond to 
the vassals of other lords {Sentores ) ; (2) the grant of royal 
benefices to the great nobles, mainly iif the form of lands. 

These two relations form tfie chief source •of the later 
Feudal System. * 

2.(^The change in the royal dynasty was in great measure The Ca^ 
the work of a revolutjpn in the nobttity. The Carcflinj^an ](*S. 
Mayors of the Palace, as representatives of* the king, put 
themselves at the head of the powerful military nobility. 

They helped to confirm the nobles in 1 ;heir domains : and 
then with their aid they drove out the degenerate kings:/ 

This movement, as Guizot has pointed out®, found its 
main and constant support in northern France, in Ausffa"^ 

• da, where the Germans wore dominant, and which was 
hence called Francia Teuionica^ as opposed to the Roman 

® Gesehichte der Rechtsverfassung Frankfeichs^ i. p. 217 
. • Essais stir Vhistoirt dt Frinct, p. 52 ff. ^ 
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France of the South. 'The result was that the French 
Nobility received a distinct Teutonic stamp. ^ 

Nobility of office and service became more and more 
a feudal nobility {Lehensadel) of Barons, Seniores, and 
Vassals, each df whom learnt to feel ^is independence 
within his own sphere. Tnus the transition was ma<ie from 
the hierarchy of* royal officials to' the independent sove- 
reignty of Seigneurs : and the nobility became hereditary 
with their fiefs. ) * • y 

The period 3.\The new Feudal Nobility reached its highest develop- 
987-j2^r^‘’’ ment and power in tji^thiivi period, that of the Capets (987^ 
to St, Louis, 1226). { Charles the Great had understood how 
to preserve the unity of the State and strengthen the* royal 
pSwer. Blit under his successors the univefsal monarchy«bf 
the Franks parted into several independent States, and in 
the Frankish monarchy itself offices and fiefs became more 
■ independent. Charles the* Bald was obliged * to recognise 
the'’ hereditary prii^iple for Countships and Fiefs of the 
empire in favour of tke sons of vassals, and even of inferior 
vassals. Soon after the samet right was admittped for col- 
lateral relatives. Only in the Church the idea of a personal- 
nobility oC office was maintained, While in the State it was 
transformed into a 'hereditary feudal nobility. Thus the 
rule of hereditary Seigneurs* spread in various degrees and 
forms over the 'whole of P’rance.) 

The higher (Some of them 5 had supreme authority {pbrigkeitKche 
GtwaH) in all essential respects, and^only .Recognised a very 
limited feudal authority over them on the part of the kingj 
ipberlehensherritche Gewalt), * 

^o this haute Jtoblesse {der hohe Adel) belong Dukes, 
Counts, Viscounts, and Barons. Most of them were crown 
vassals, some* of them were also vassals of dukes and counts, 

^Convent* C&risiac. of 877, in Mon. Germ. Hist. Legg. p. 539 . Cf. 
Wait?, Verfassungsgeschichtey iv, 227: 'Inheritance of hefsi was not 
generally recognised in France till much later. The kings resisted the 
prin<;jiple till the second half of the eleventh centnry.^ Cf. Ludiaire, 
Hist, dts Institutions^ Monanhi^ues de la J^mnee sous les premiers 
ipff. *' ^ 
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only very few were allodial lords./ ^heyNpossessed haute 
jus^e {die hohe Gerichtsbarkeit\ and/stooa at the bead of 
the military constitution, which^ had^ now lost its earlier 
national character and (become a feudal and knightly ser- 
vice. \^On the other hand,^the military sef vices they owed 
to the king were exactly fixed anft defined.) /The king could 
not issue laws or levy taxes without their* consent. In the 
same way they issued ordinances and imposed taxes in*their , 
•domains with the consdht of Iheir vassals. Whoever lived 
on their domain {Herrslthaft) had to swear loyalty {fiJes) to 
them, and the vassal had to swear Realty and homage {Joy 
^ et hommage ) : he was their subject ( Unterthan% • 

(Political sovereignty was thus split up among a loose 
afcociation of hereditary sovereignties based iTpon priv&e 
rightsw ) 

( The higher nobility was no longer a pre-eminent class of 
the people, nor did its essence fie in the fealty and services* 
which it owed to the king* uts <±je.f ^ha£actexistic is lhat 
its members have become feudal princes and seigneurs. In 
fact it has%ttained soyereig«ty)[^/((? Souveranitdi) 

* (The lower nobilityjunderwent similar changes. It had * 

^^spfung from two sources, first the profession of knight, and 
second the offices of the court. At 4irst it was their pto- 
, fession which ifiade the position of the knights or retainers 
{Dienstleutey Minis t€riales\ who were bodnd in special 
loyalty to a lord : the knights were generally free, but the 
retainers were often o^ servile birth, y ^ • • 

* But (the professional nobility in time became hereditary 
and feudal.) The knights acquired feudal estates, which 
became hereditary in their family, the Officials {Dienstleute) 
received court fiefs. * As wealthy men* {riches oms) they 
stood apart from the yeomen {roturiers\ and as vassals they 
were brought near to their lords {seigneurs). As the lofd 
» sat at the king’s table {comiva regis)^ so the knight sat 

” Such u the old expression, Beatimanoir xxxiv. 41 : ' Qascuns^arons 
cst seuvrams en sa haronnk, Voirs est qiie fi rois est saurrains par 
desar tms,* * * ^ . 
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at the table • of his lord. Their services in war and at court 
were attached to their estates, as the sovereign rights of the 
Seigneurs to their domains. .'They too had a limited ^ter- 
ritorial sovereignty {Grundherrltchkeii)y and generally had 
an inferior and intermediate jurisdiction {passe Jus tire) over 
the subjects of their fei^al lords. Their class became 
more and more exclusive, and cam‘e to imply knightly birth 
and 'knightly education, ‘ 

T he new nobility, on the ground of their birth, were ca lled * 
genttls hommes. Certainly birth alone did. not make a 
fcriigTit*'*, but one who was rrot born of a knightly father — the 
condition of the mother did not matter— could not, as a 
rule, become a knight. ( The king alone could raise a man 
t^ the nobhity At the same time the association of tBis 
nobility with th^ possession of a fief was at first so close that 
the yeoman (roturier) who bought a fief and lived on it 
' became a franc homme in^ virtuo of his estate, and if his 
grafidson succeeded^, him in it, he became a gentil komme^. 
But the ‘ free knighthood ’ (J^reies Ritterthum) without fief, 
which grew up by the side of the. other, held its^osition in 
virtue of birth, education, and profession. 

This lower nobility, too, had iftany degrees, from the 
Vavasseurs or Has iSires up to the Viguiers (vicarii), who 
were specially numerous in'^the South, and often had an. 
intermediate jurisdiction; the Chdtelains^ some of whom 
came near to the Barons, and the Vicomtes^ some of whom 
belbng^d to the Barone, while others had an inferior posi- 
tion in the feiidal service of a Count. But throughout this 
confusing diversity of degrees and privileges the feudal 
principle is always ^fundamental. 

4. ^he fourth period witnessed an entire transformation 

'^Xoysel, Imt. Cotifum. i. i. 14: *Nul ne doit seoir k la table du 
Baidn s'il n'est Chevalier.' 

Cp. the French legal saying, ‘ Nifl ne nait Chevalier.’ T.oysel, lust, • 
Ceutum. i. i. 

• I^scI, ib. i. X. 12 : ‘ N«I ne pent anoblir qne Ic Roy.* 13.; 'Le 
moycn d’etre anobli salts Lett res, est d’etre fait Chevalier.' 

• SchaiTaer, ii. p. 160, • 
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of the nobilit^ (First came a struggle for sovereignty be- FrunrSt * 
tween the Monarchy and Nobility.) The kings were ^ the kSUSutionf 
representatives of the awakening spirit of national unity arid 
the quickened consciousness of the State. In this struggle 
they w^re suppoited by the jurists, who maintained and 
finally brought into use the principles of Roman law. They 
found , a powerful organ* for their doctrihes in the rj^yal 
court of justice, the Parliament (Far/ement). The nation, 

*fad chiefly the people <Jf the towns, though seldom ipter- 
fering, supported them ihdirectly. 

/A new systejnof royal officials* independent of the* feudal 
,tii, was gradually introduced. Paid troops, of the king 
servetf the royal power without limit or reserve. ^ Tljp grejt 
fi^s of Dukes and Counts were one after another absorbed 
by the crown, sometimes by succession or contract, often by 
armed force, and the alienated ^vereign rights were once 
more concentrated in the ^rown. ) • ^ 

. {^hus the independent sovereignty af the nobility was 
broken. The victory of the ^ing over the Seigneurs was 
completed By Louis XI (i46%-i483).\ 

(The Nobles only saved remnants of their earlier territorial 
soWreignty {Landeshoheit ) : they became Governors {Gouver- 
neurs) in certain provinces, but lost the position of territorial 
nobles. They had becoriie merely a privileged class of 
subjects, whose distinctions and privileges more and more 
appeared to conflict with new ideas and beliefs. The later 
struggles of the King^and the Nobility were pf quite a 
different kind*®. They were struggles of 5)olitical and 
religious parties, sometimes oT mere court parties, headed 
usually by nobles.'^ * , 

• 

De TocqaeTille, VAncien R/^me, has shown how the abolition of 
the political rights of the nobility, taken together with the continuance 
of their economical privileges, stirred up the national hatred gainst 
* them. As long as they had judicial*duties, and were especially occupied 
with public business, their freedom from taxation and their receipts from 
burdens on land and persons were intelligible. But after the ^yal 
officials had taken over the whole administrative- and judicial business 
of the State, these econumical privile^s appeared unjust. ^ 
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^ if the nobles wished to attain influence and power, they 
could only do so in the service of the king. They could not 
iflay any considerable part in ftie Sjtates-Qeneial, for it never 
took a fixed and regular form. ' 

(The old feudal nobility was thus transformed intc^ a mere 
nobility of the court, ba&d rather on outward rank and 
honours than on* political rights. llenri IV had commanded 
the nobles to live on their estates. Louis XIV brought 
theQi to the court to dazzle them iAto complete subjection!^.; 
In the first rank stood the Peers oP^France (Pairs de France), 
at first'twelve in number, §ix ecclesiastical lords, six secular 
vaslalsof the* crown ; but they were afterwards increased by 
the addition of the royal princes and many other secular 
nobles. <'fhe Peerage was hereditary : it fiad the privilege 
of free access to the king and to the Parliament of Paris, 
before which alone it could be brought to trial. At the 
coronation the Peers carried the •insignia of royalty^ 

^ext to the_*Pears. came /the Dukes, Marquises, Counts, 
Barons, Viscounts, Ch^telains, whose rank appeared in their 
titles and arms) ^ • 

J^st came^he lower nobility'bf Squires and simple Gentle- 
mtx^Gentilskommes), * 

Tne old nobility^had depended mainly on birth, though 
partly determined by the possession of seignorial rights 
(Grundherrschaft), But^iiow a new nobility appeared by its 
side, taking its origin chiefly from royal grant. It consisted 
mainljr of those who ^ere nominate^ ^>^e higher civil and 
military offices, and above all of the lawyers in tBe sovereign 
courts, the noblesse de robe,* These posts were no longer 
hereditary, or att^^ed to the soil, and hence this nobility 
constantly received new accessions. Connected with it was 
the ndbility of the DoctTors of law (milites litterati, lega/es), 
wh^, unlike all the rest deoendediy t on the royal favour, 
but on scientific eminence.) • ' ' • 

lower element in the nobility consisted of the many 


De Parien, Wi/. looff. 
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who were raised to it by letters patent, often for the sake of 
the fee, sometimes as a reward for services, not always the 
most honourably***. '* • 

5/ The brief and violent catastrophe of the French Revo- The Re- 
lution destroyed tjie whole system of nobility.; It began 
with the fusion of the hitherto separate Estates in a general 
National Assembly. ^It went on to abolish*the nobility as a 
distinction opposed to the democratic principle of equality*®. 

Pinally, it tried to exterminate the nobles with the help of 
the levelling guillotine.) s 

6. (when the passions of tfie Revolution had glutted them- 
selves with the blood of eminent men, and jts theorj? of 
equaliliy had dulled its sharp edge on the iron of facts,— 
attempts were msfde, even in France, to restore tfie nobility 
in a new form on the levelled ruins of the past, but without 
lasting success, i The most interesting was the attempt of Napoleon 1. f 
Napoleon^ who saw in aristocracy at once an essential 
suppoit and a limitation to monarchy. In the order of t^e 
Legion of Honour he created a sort ofhnodern knighthood, 
which was ©pen to every one who did eminent service to 
the State, but was essentially^ a personal and honorary dis- 
tinction. He also thought of founding a higher hereditary 
Aristocracy, in which the surviving families of the old 
historic nobility shbuld be unitSd with the descendants of 
the new French marshals, ministers, and other high officials. 

One can see that Napoleon’s idea was to combine the insti- 
tutions of the early Roman Empire with the trajJiticJhs of 
Fsench history. Meanwhile he had hardly taken the first 

• 

See Schaffner, vol. ii. * 

** Law of 25 June, 1790. Art. i : *La noblesse *lier^clitaire est pour 
toujours abolie ; en cons^uence les litres de prince, dc c2aic, dc comle, 
etc. — ^ne seront pris par qul que ce soit, ni donues a persoune.’ 

Const, of Sept., 1791 : *La Constitution garantitcomme droits naturels 
et civils (1) que /ow les citoyens sont admissibles aux places et emplois, 

«ans autre distinction que celle des v^rtus et des talcns ; (2) que toutes 
les contributions seront reparties cnlre tons les citoyens egalcment. eu 
proportion de leiirs facult^s.* ^ 

Const, of i 795, Art. 3 i * Legality n’admet aucune distinction de nais- 
sance;^uciine faei^litd de pouvoirs.’ * ^ 
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Step for the renewal of tlie nobility when his own fall 
came 

XYiii ^ Louis XVIII (1814) in his Peerage {Pairie) came nearer 
to the English pattern. But he failed to establish a 
political peerage. The constituents of the old Peerage had 
been too completely destroyed by the Revolution: the 
spirit of the people was so entirely given up to the principle 
of equal rights and free circulation of property, that any 
renewal of the nobility seemed hice an attack on popular 
rights : many of the^ old nobility^'had borne arms against 
their country, and theh* new claims rested on the conquest 
of tFrance by. the foreign armies The old hatred was a$ 
jtrong^as ever, and the aristocracy had not done any new 
services which would have reconciled the people to a 

1830 and political rehabilitation. The July Revolution of 1830 again 

abolished the hereditary parage and the system of Majorats^, 

• 

4 ^ Napoleon, de SainU UH^nej Las Casns, v. p. 4 : * Je le r^pete 
de noavean, j’ai fait trSp on trop pen : j’aiirais dQ m'attacher I’emigra- 
tion k sa rentree ; rariltocraiie m’eilt facilement ador^ ; aussi bien il 
m'en fallait nne ; e'est le vrai, le ^seul soutien d'nne i^onarchie, son 
mod^rateur, son Icvier, son point rdsistant ; TEtat sans elle est un vais- 
seau sans gouvernail (?), un vrai ballon dans les airs. Or, le bon de 
Taristocrat^, sa ningie, est dans son azfbienncte, dans le temps ; et 
c’<Jtaient-lcs scules cho.^’S que je ne pusse pas creer. , . . La democratic 
raisonnable se borne a menager k tons Tegalite pour pretendre et pour 
obtenir. Larvraie marche edl dte d’employer les debris de I’aristocratic 
avec les formes ret Tintention de la democratie. 11 fallait surtout re- 
cueillir les noms ancicus, ceux de notre histoire. . . . J’avais dans mon 
poitefeiiille un projet qui m'edt rallie beancoup de tout ce monde-1^, et 
qxi, aprds tout, nVdt et^ que juste. C'est que tout descendant d’ancien 
mar^chal on ministre, etc., etc.,edt ete apte,fian$ tous les temps, k se faire 
declarer due, e»pr^sentant la dotation requise. Tout fils de general, ^e 
gouverneur de province, etc., etc., eAt pu en tout temps se faire reconnaitre 
comte, et ainsi de suit;^. Ce qui edt avaned les uns, maintenu les espe- 
rances des autres, es^citd Temulation de tons, et n edt blesse Torgueil de 
personae.' Cf. also v. p. i6r, and Thiers, His^, du Consulat et de 
VEmfire^ vii). p. 116. Benjamin Constant, De P esprit de eonq^te^ 
t>art li. ch. a : ' L’hdreditd s’introduit dans dcs sidcles de simplicitd et 
de conqudte, mais oa ne I’institue pas an milieu de sidclesde civilisation. 
IClle pent alors se conserver mais ncm s'dtablir.’ Cf. De Parieu, Poltt,.f X08. 

“ Hence, daring the Hundred Days, an imperial decree was issued,* 
13 March, 1815: *La noblesse est abolie. Les titres fcodaux sont 
sunpriinds.' 

^ [For the institution of Majorats^ see Thiers, Hist, du Consulat etde 
TEiiipire^ viii. p. 137.J * 
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and the personal peerage for life, which followed it, was 
swept away by the storms of February, 1848. The Ke- 
public again pronounced against all titles and privileges of 
utility 

(The ^French ngbility has never again been reorganised. Napoleon 
The dignity of Senator, which Nhpoleon III adopted in his 
constitution, was a step ‘towards it, but this attempt ended 
with the fall of the second empire. Since then the Frfench 
*ffobility has only been s <3 far restored that the old titles have 
been sanctioned and ^cured against abuse. • 

There are sjill aristocratic*elentents'and tendencies among 
^the people, but they have no chance of making way against 
the cfemocratic spirit of the masses. fThe remains of the 
rfench nobility are now nothing more tlian a titillar ftobili^^', ' 
without special rights, and are kept up rather by family 
vanity than by public institutions/*. 

Fr. Const, of 1848, art. 10 : * Sont abolis k touburs tout litre 
liaire, toute distinction de iiaissance, de classe d(?\:aste.’ 

Decree of 24 Jan., 185a; Law of 28 May, 1858, and Decree of 
8 Jan. ,18594 instituting a special authority to control title*? of nobilit). 

*‘* De Paricu, ZW//., p. 1 1 2 if. 



CHAPTER* XI. 

B. The JSn,(^//sh Nobility. ® 

% Engianf is almost the only modern .European St^te 
where the nobility has held its place as a great national 
institution. This result is due to various causes. 

FuMjmof I. /rhe English nobility of the middle ages, like the 
French, comprijed elements of two nationalities, English 
and Norman \ but di j connection between them was much 
closer than in the French nobility.^ ^ 

No doubt in the early centuries after the Conquest (1066) 
the Normans maintamed a predominance over the Saxons, 
but their delations were much more intimate than those 
between the Romans and Franks in France. 

The Saxon Boris had been long distinguished from the 
free Ceorls as a national nobility : their education, tfeeir life, 
an(i tlieir ideas were ^ the same as those of the Norman 
nobles ; and they maintained their f»ld rights even against 
their new kings. 'J'he Conquest only served to strengthen 
their free spirit; apd the increased zeal and vigour with 
which they maintained their rights gave to the nobility, as a 
whole, that spirit of political freedom which has made Eng- 
land great. 

Power of On the other hand, one great effect of the Conquest 

the Crown. royal power, on which the unity and security 

of the State mainly rested, held its own against the nobles,* 
«■ 

a [See the Articles on Nobiiity and Peerage, by Professor Freeman, in 
the Meyelcpeedia Pritanmea.^ 
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and the sovereignty was not split up, as in France, amon^ a 
number of great vassalsA 

/lie feudal system found fts way into England, but if 
took a diiferent form.^ -.Jbe old idea that it was first intro- 
duced into England by the Normans has been exploded by 
more r&ent research. [The old^Saxon Thegns were to a 
large extent holders of fiefs, and were thereby bound to the 
kings by a tie of special loyalty and military service. But 
tipjremains true that the«Norman rule gave a much more 
marked feudal character^to the State as a whole. At 'the 
time of the Conquest feudalism wayT more developed in 
Normandy than in England, and the conquerors brought 
their ideas with them.^ 

/william the Conqueror himself established the prtnciplfi wiiRam i. 
that not only the tenants in chief, but also the sub-tenants 
and larger freeholders {die grosser^n Hreisassen\ must swear 
the oath of feudal allegiance immediately to the king, so 
that in the sphere of military duty all subjects held imme- 
diately of the \img'ireichsunmittelbarYm In the course of a 
century all knded Estates wey drawn into the feudal bond, 
and thus the phrase ran, ‘ The king is universal lord and 
original proprietor of all Estates in his kingdom, and no one 
can occupy a part of them except by^ant, direct or in- 
direct, from the king.' (Thus allflanded property was made 
uniformly subservient to the State^®. The? feudal sove- 
reignty thus exercised by William was much more powerful 
than that of the French king of his day, whose sovereigmy * 
ouer the duke of NorAandy, who as such was a French 
.vassal, was but a slight one, m<are formal than real. 

Thus/ the Norman and Saxon nobles,#though they held 

and exCTcised rights of jurisdiction and {)olice over their 

• 

^ Zigg:, With, i. $ a : * Statuimtis etlam ut omnis liber homo foedere 
:|t mrantento affirmet quod intra et extra Angliam Wilhelmo regi 
esse valimt, terras et honotem illius omni fidelitate cum eo 
seryiuce^et ante 4wm coatxa inimioos defendeie.* [j$tubbs, Select Charters^ . 

\ GtieigL EngUsehe Ve^assungsgeschichte^ p. 94 ff. Stubbs, 

' itf 'E^gtand, L 358 fiC • 
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dependents, after the mediaeval manner, still remained in a 
condition of real subjection to the king, and the unity of 
thd State was not sacrificed t6 the barons.') * 

3. BuyT the rights of the English nobility in this respect 
were narrow, their political rights, on the other hand, were 
all the more important. It is these which are ^hS ground 
of their greatness and permanent Significancfejl 
These political rights found their sphere in the great 
Councils, which early bore the modest name of Parliamer\ltf. 
In 'the Parliament the old Angl^-Saxon- Witanagemot was 
revived in a new and. nobler form, which gradually helped 
to nnite the two races by the tie of common interests and 
fortunes. The earlier assemblies of the great vassals may 
Tiave fiad ho object beyond that of adding to the glory mnd 
dignity of the crown at the festivals of Easter, Whitsuntide, 
and Christmas. /But gradually they gained a great political 
significance, and the most serious affairs of State came to 
bS discussed and^ decided there, though at first without 
fixed rules or exact definition of their sphere.^ ; In the thir-‘ 
teenth century they took a m^re regular form. • The Magna 
Charta of 1215, wrung from King John I-ackland by the 
victoriou^s nobles who had takerf up arms in defence; of 
their rights, enacted that ‘Archbishops, Bishops, Abbots, 
Counts, and great Barons •should be summoned to Parlia- 
ment {commtAn: condlitm regni) individually, by royal letters 
(sigillatim per litieras nostras)^ and the other immediate 
>fassals of the king by a general summons through the king's 
officers {in generali per vicecomites ^et ballivos nostros)/ ^d 
that new taxes might not b» levied without their consentJ 
^he first class, nvho as hereditary councillors of the King 
and holders of tte highest offices of the court and kingdom 
had the ctiief management of j^blic affairs, became in 
course of time the Upper House : the secohd class became 
a part of the Lower House. , Both had ' at fii^st a persona] 
right to sit in the ^Council (Heic/^standscAa//) : but in the 
ca«;e ofthe second class it became a right to representation<^^^ 
(RepresentationsrecAt), sharod with the knights, the inferior . 
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vas$a}s of the gt^t' vassals of the crown, and with the in- 
habitants of the cities and towns. The lords henceforth 
fomfed the higher aristocrac]^ {dtr hohe Adet)\ while the 
rich bouigeoisie took their place by the side of the lower 
arfetocracy of the gentry. ^ • 

^he l^obility found its natural ^sition in the State when 
the constitution of Parliaifient became complete at the end 
of the thirteenth and beginning of the fourteenth century *) 

^lathe reign of Henry II!bit seemed as if the Barons, under 
the leadership of the Earkof Leicester, would endanger the 
existence <of the monarchy, 2nd lakealhe government into 
their own hands. But this was only a temporary encroach- 
ment, tind soon afterwards the principle was once more 
• established that the aristocracy were entitled to •a <fefinite 
influence on public affairs, and in particular to a share in 
legislation, but not to the exercise of the sovereign rights 
of government. ) • 

Their political power was further limited by fthe enlargj^- Th« eti- ** 
ment of Parliament, through the additicwi of repl’esentatives 
of the towns and cities, and Ji)y the fact that the English 
knights were elected to Parliament by free tenants {Hbere 
fenen^s)^ not, as on the continent, nominated by yieir own 
order^ • 

^he nobility proper consisted entirely of the. Lords : it 
never became a dynastic and territorial nobility as in. France 
and Germany, but remained an estate of the realm {reichs- 
stmdischer Adet)^ exercising rights subject to the kin^ and 
the law in the military Snd judicial system, as^wellas over 
their sub-tenantsN • 

l!heJ Blm ghts^ that is to say^free mem in possession of Knights. 
kni^SS^ees, whether held of the king or o( noble^assumed 
an influential positioi^ i^hey held the first pl^e in the 
and, as Justices cn the peace, were entrusted with a 
of police and administration of justice. Therepre- 
jle^tatiye^^ the county in parliament were chosen froih 

. * See Part 11. lj(a»k H^chap. 3 . 
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them. The association of their younger sons with the upper 
citizen class, and their parliamentary connection with the 
refJresentatives of fhe towns, the ‘ honoratiores,' gave rfte to 
the essentially modern conception of the Gentry, all who by 
birth or office,*' education or property, are distinguished as 
honoratiores from the masses. Unlike the gentilsHdmmes in 
France, they are not a rigidly exclusive order, but an elastic 
aristocracy, daily receiving new accessions and occasionally 
rejecting unworthy members •• 

4. There is|a further characteriKic of the English nobility^} 
which' deserves special notice*,' as it^^ marks an honourable 
distinction between them and the nobility of P'rance, and in 
the main of Germany alsoj ' 

^ Even \\ffien the barons were the only political poweo in 
the State, they had in view something more than them- 
selves and their own rights. 'I'hey early felt their vocation 
as a national corporation to defend the rights and guard the 
freedom of ther na^on in the general interests of the public. 

( Magna Charta contarins many and important clauses to this 
effect. The political freedqpi of England i# to a great 
extent their work. When this had been once firmly estab- 
lished, tbe higher aristocracy beetle a solid embankment 
against the streams of democracy : they exchanged the role 
of defenders of the natioxihl freedom for the less popular 
but equally useful task of defending the throne and estab- 
lished institutions (Statsordnung). Standing between the 
Mng^nd the mass of the people, not powerful enough to 
rule for th^iselves, and too indc^jendent to obey ev^ry 
impulse from below or every humour from above, they 
maintained the freedom and rights of both from encroach- 
ment and abuse^ 

" Blackstone, Comm. i. la, quotes with approval a passage fiom Sir 
Thomas Smith. [* As for gentlemen they ot made good cheap in this 
kingdom, for whosoever studieth the laws of the realm, who studieth in 
the Universities, who professeth the liberal sciences, and, to be short# 
who can live idly and without manual labour, and will bear the port, 
charge, and countenance of a gentleman, he shall be called master,* and 
sha^l be taken for a gentleman.’] Cf. Gneist, Engliscke Verfassunge^ 
geschichtti p. 6a i ff. De Tocquea^illc, (Euvres^ viii. p. 328. 
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(The English nobility ^ have always taken an active and 
leading part in public duties. Their very education is^per- 
meated with the spirit of political freedom and personal 
independence. Party politics, their work as justices of the 
peace, their shar^in elections, in the county administration, 
and in juries, their voluntary socfeties and contributions for , 
public purposes — all the'se forms of acti^^ity keep theip in 
touch with the life of the people and train them in the duties 
•of self-government and jfetriotic service 

.5. {The hereditary prAiciple in the case of the English The Pecn^c 
lords became a rule of public law, though not in so absolute SnellSr.^*^ 
and exclusive a form as on the continent. At first the fight 
of infieritance as well as the privilege of peerage w^ 
closely connected with occupation of the soil or with office. 

Peerage had a strictly territorial character. But later this 
connection was severed, and peerage was transmitted by 
inheritance as a personal dignity. ^ 

But this early association of the peeyag^ with a defimtc 
estate, castle or office gave rise to tHfe important principle 
that only oAe of the sons or relatives of the deceased lord 
could take his place in parliament^ By the principle of 
primogeniture only one *son became a lord, the others re- 
ceived a lower rank, and were excluded from the upper 
nobility. Not only are younger^sons of a lord iir law merely 
‘esquires,’ but even the eldest son in his father’s life-time is 
only called ‘ Lord ’ by courtesy. Thus, on the one hand, 

(the dignity and wealth of the great families' remained con- 
centrated in one head* while on the other hand the easy 
* transition from one class to another served to minimise the 
'4isitinctions of birth ^ 

^ [Bluntschli here seems to be thiakiog chiefly of the bounty gentry, 
whom he regards as a lower nobility.] 

* See Gneist, op. ctt, and De Tocqueville, (Euvres, viii. 

• Macaulay, Hist, of England, i. o. 37 : * It had none of the invidious 
•character of a caste. It was constantly receiving members from the 

people and constantly sending down members to mingle with the {^ople. 

. . . The yeoman was not inclined to murmur at dignities to whick his 
ow^ children might rise. The grandee was not inclined to insult a 
class into which his own children' muft descend.’ ^ 
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•Marriage. 6. Further, a Peer was not bound to marry into a noble 
family. The wife of a Lord is a Lady, although she may 
Gome from the citizen class. Ifhis principle has not lessSied 
the dignity of the nobility, while it has done far more to 
secure it from attack than the caste-like principle of eq[uality 
of birth, to which the Gerhian nobility cling so closel3y 

New Crea- 7. Finally,,' thtf Peerage was frofn time to time enlarged 
ana enlivened by the creation of new peers. The privilege 
of creating them was reserved for the king as ‘ the source jsf 
all political honours®.*; He alone coyld add new mem- 
bers to the nobility and confer the rights of a peer upon 
them, with the title of Duke, Marquis, Earl, Viscount, or 
Baron. But in the nature of things this political dignity 
was only conferred on men who had distinguished them- 
selves by their public services as generals or statesmen, and 
who possessed or now received enough property to satisfy 
the claims of their position. This constant supply of new 
aAd really aristhcrptic forces saved the English aristocracy 
from the danger of 'Stagnation and incapacity. The ablest 
and most gifted men in the nation could thus look forward 
to raising themselves and their families by their public ser- 
vice to th^ sunny heights of politic&l life.) Thus, from 1700 
to 1800, 34 dukes, '29 marquises, 109 earls, 85 viscounts, 
248 baron&>were created. During^he same time more than 
500 baronetefes were conferred, ^At the present day rich 
citizens who buy large estates in the country count among 
the ceiuntry gentry, though without a title of nobility^^ 

If we now^ look as a whole at theSe characteristics of tfee 
English aristocracy, we need not wonder why it alone has 
preserved its existence undisputed, and continues to occupy 
a useful and brilliant place in the constitution, while in 
every continental country the aristocracy have either en- 
tirely disappeared, or maintain only a struggling and pre- 
carious existenc|. 

V ® Blackstone, Comm., _ 

^ Gneist, dt,, p. 620.^^ Do Tocquieville, viii. 319, 



CHAPTER XII. 

C. The German mNbbt/tiy * (i) Princes. 

• If lye look at the history of the German nobility welfind 
everywhere a numbci ot distinguished families, raised aboMe 
all other free men by military fame, by wealth or populai 
leadership, and in fact occupying a princely position. This 
ancient nobility of race {Stamme^adel\ often confined to a 
few families, was the foundation of the dynastic or princgly 
nobility of the middle ages {Ilohej^ aScI, Herrenadely 
Standesherien) 

^The lower nobility of knfghthood was a growth of the 
middle ages. • 

/The position of the Piinces, the h^hest sectilar class, 
was closely connected with the^onstitution of the Empiic^ 

The faiuilies whose heads had risen to the highest rank of 
independence and sovereignty were counted kpofifreSy send- 
barret. semi>ei:6reL From the end ojf the tyirelfth century, 
only those secular loidf counted as princes of the Empire 
v^o held at least a Countship in fief from the king, and 
were not vassals of any other temporal lord. But only the 
heads of these princely families were regarded as properly 
lords {Herren). The status was dormant in th# case of the 
other members of the family . they were only companions 
{Genossen) of the princes and lords. 

This high status in the Emfiire depended on : — 

(a)^he office of Prince {Futstenamt\ that is originally on princes, 
the ducal military power, which was conferred along wfth a 
barmerA • 
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the side of the secular princes )(Dukes, Margraves, 
ana Counts-palatine), and sor^ietimes taking precedence of 
tJie^ stand the ecclesiastical princes of the Empire, cariying 
their ^sceptre. ^(The former office had become hereditary, 
and was, as a rule, only bestowed on descendants, of the 
higher nobility. ^The latter was not exclusively confined to 
princely houses : frequently clergy of knightly birth, or even 
learned citizens, were elected to it and in rare cases even, 
peasants* sons were raised to the episcopal throne^ 

Counts. (^)vThe office of Coimt {Grafenamt)^ which also became a 
hereditary and territorial rule. After the fall of the powerful 
tribal dukes {Siammesherzogi)^ and the partition ot their 
tnrritor-es among different princes, these dynasties of cougts 
increased in dignity. Formally their position depended on 
the grant of the royal ban (Nonigsdann) by the king; in 
fact, it was a hereditary territorial lordship.) 

Bawns. Besides these there were a number of great allodial 

lordships, whose IdMs, by the grant of immunities and of 
seignorial rights, had obtained a sovereignty^ and juris- 
diction like that of the coifhts— these were the Barons 
(/reie Herren^j o 

The fainilies of the old tribal nobility, which had no 
position in the Empire, CQuld not long remain members 
of the imperial nobility, and were merged in the other 
classes, mainly in that of the knights. 

•ipieirpoii. This nobility of the Empire (Reichsadel) is mainly dis- 

rical rights, by tWO political rights 

(1) Territorial sover eig n t y {Landeshoheit). ' 

(2) A seat in the imperial estates {Reichsstandschaff), 

It was thus a ruling class in the fullest sense of the word, 
being sole ruler on its own domains, joint ruler in the 
Empire. This tendency to sovereignty was characteristic 
» and powerful, and had a disastrous effect on , the Empire. 
It led the most eminent families to sacrifice the majesty of ^ 
the Empire to the claims of the Papacy, to weaken and 
crii$ple the German monarchy, completely break up the 
national unity, and make German territoiy subject to 
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foreigners. This crime against their country and the world 
is not compensated by the j^rilliance of their courts ^nd 
palaces, nor by the ennobling works of art which flaurishe& 
under their protection. 

Theis territorial lordship acquired in time the semblance 
of sovereignty, without .real strength, or security for the 
future. Only some of the great territorial princes were fiible 
^to maintain some measure of separate political existence ; 
niost of them were too weak in resources and ability. 

Their power as an imperial estate wjs rarely exercised for Their leiSRh 
the furtherance of German interest#, the developnient of^wt 
^ublic^ rights, or the support of popular freedom ; it Vas 
generally used to evade national duties, and pxte^id ih0 
special powers of the members of the Empire. 

^he tendency to family exclusiveness was specially strong. 

This appears in the rigid requirement of equality of birth, 
in the prohibition of mesalliance (Mis$keiratK\. and in the ' 
extension of equal privileges to all childrerp iThe only 
form of marriage s which was quite unexceptionable (was 
where both* partiels were descended from hochfrei families.^ 

^Even the marriage of, a hochfrei man with a mittelfrei 
wife was regarded in many families as a mesalliance, 
compromising the equal birtlj of the children and the 
princely rights of the sons. The king could* indeed re- 
move the defect by raising the wife to a higher rank ; or 
a family, in virtue of its autonomy^ migh^. adopt higher ‘ 
principle^ or give its cqpsent to a particular case of unequal 
Carriage. 1 ^ • 

No German dynasty could keep quite pure, according to 
the strictest principles of equal birth. Eut in many cases 
morganatic marriages were concluded, with •the express 
condition that the children should not inherit their father's 
rank: the same result followed in cases of undoubted 
*m^llia,nce, especially where Ihe wife came from the lower 
citizen or peasant, or even the serf class ; when, according 
to the later electoral capitulations, even kings could ^not 
wipe out the stain. * • 
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MuUipli. /At the time of the * Mirroi g«^ the title of prince, count, 
and baron was only given to^. those who actually exercised 
the functions of prince or count, or . occupied a barony ^ 
But in time all^sons of princes and counts bore and trans^ 
mitted the title of their father. This muitiplicatior of un- 
real titles, apparently with a view tP the honour of families, 
only served to lower their dignity among the people, and to 
weaken' them before the great territorial princes. In thj?o 
same way the rigid maintenance of the principle of equaliiy 
in marriage dried up the sourcesr which should have renewed 
the nobility, and cut it off from the attachment of the people^ 
Decline. Evcr sincc the Thirty Years* War the dynastic i^obility' 

. steadily declined, until its final collapse in this centipy. 
The decisive points in its history were these : — 

79710x803. (a)l^he secularisation of the ecclesiastical principalities, 
for which the way was prepared by the treaties of peace 
between the French Republic and the German Empire at 
Campo Formio 17^^, and Luneville 1801, and confirmed 
and concluded by the extraordinary decree of a diet of 
deputation {Retc7i5dep4tationsHauptschlu55\ Feb. 25, 1803^ 
'Fhe German estates of the ecclesiastical princes wfere 
used to compensate the secular princes for their losses op 
the left bank of the Rhineland to furnish German territory 
for Italian princes who were driven out of Italy. Of the 
three ecclesiastical Electors, only the electoral prince of 
IV^inz retained his position, and he was afterwards trans- 
ferred as Prince Primate to Regensburg, and then ^to 
Aschaffenbu^g. The Grand ^Duk^ of Tuscany received tfie 
Archbishopric of Salzburg and the priorate of Berchtes^ 
gaden. The Bavarian Palatinate acquired the bishoprics 
of Wiirzburg, Bamberg, Freising, Augsburg, Passau, dtc. ; ' 
Prussia those of Hildesheim and Paderbom; Baden parts . 
\ of those of Constanz, Strasburg, Speyer, Basel, &€. 

• / ■f',' 

• [Early in the thirteenth ceiitury Eike of Refi^w nude a ce^e^W ;| 
of tue laws in use in Saxony, calling it the ‘Miitor cif the 
{^Saehstnspiegel). The SchwaJUnspitgel appeared later in the Gtittttiy.| > 

* Iktchsm^hgil, iii. 58. § 2. i. 3* § SchwahmspUpp^^^k 
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^nie secularisation was no doubt a breach of the historical 
ri^ts of the Empire : but it ^as justified by the change in 
public opinion, which would no longer tolerate a political 
sovereignty of the clergy, and by the public rieeds of the 
populal^n, which*wanted secular^governmentj 

(^) ^he*^ ‘ mediatisation ' of a large number* of secular 1806. 
princes and lords, by the Confederation of the Rhjne, 
July 12, 1806.] 

‘Like the Act of secularisation it was mmnly due to 
Napoleon If and the ideas pf the French Revolution : but 
at the same time it marked an advance in the political 
development of Germany, which had been hindered by*the 
petty lords. |^The seventy-two ‘mediatised’ princes an^ 
loAs lost their sovereignty, and became subjects of the 
.great princes ; but they still retained an inferior jurisdiction, 
and many privileges. Of their 'domains, thirteen fell to 
Bavaria, twenty-six to Wiirftmberg, nine to Baden, seven to 
Hesse, seven to Nassau, twelve to th« G^*and Duchy of 

ILater on, some of those iifho had survived were ‘ media- 
tised,’ i. e. they became subjects of other German princes, 

^g. the princes of Salm, Isenberg, and the Duk^of Ar§m- 
berg : some survived to the da^ of the Restoration, ^en 
th^ fell as dependents of Napoleon.'") ^ • 

(The dissolution of the German Empire, August 6, 1806, 
put an end to their rights as an Imperial ^stat^ (Reichs- 
stofidscAaft). ^ * / '» • 

"'W^The German Confederation of June 8, *815, revived 1815. 
the memory of the imperial privileges of these families by 
recognising them as equal in birth with those German 
princely houses which had become sovereign, an^ guarantee- 
them certain honours and privileges, among others the 
bright to sit in the first chamber of thek country.") The 
of the Confederation numbered at first forty-nine 
counts, and one baron: some, of these 
since become extinct, others have lost their 
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The modern development of constitutional law in the 
diff^^rent States was unfavourable to the patrimonial rights 
of these lords. They could not long maintain their special 
powers of jurisdiction and police in the face of laws which 
enforced legal equality and a centralised administration. 
After the Revolution of 1848 it became impossible; and 
the Jords themselves resigned their separate lordship (Sonder- 
, hep^sekafi), 

x8xs toxses. \The number of thirty-four sovereign German princedonfs, 
recognised by the Federal A(jt of 1815, has since been 
diminished by death/ by resignation, arid by deprivation.’; 
The princes of Hohenzollern-Hechingen and Hohenzollern, 
Sigma^ngen voluntarily resigned their sovereign rights in 
favour of the King of Prussia, rflc. 7, 1849. The ro^al 
house of Hanover, the electoral house of Hesse, and the 
ducal house of Nassau, lolst their sovereignty to Prussia by 
the war of 1 866, and the establishment of the North-German 
C^onfederation.^(Ttie present number of Princes in the 
German Empire, wiA territorial sovereignty, is twenty-two.^ 
cThft new But although the imperial Mobility, in the oltl sense, has 
Aristocracy. Germany^ there is still a higher aristo- 

cracy of distinguished families, composed partly of the old 
imperial families (reichssf^diseke Geschlechter\ partly of 
new families, which have been raised above the gentry by 
the public services of eminent men, such as Prince Bismarck 
and Count Moltke, or by princely favour. ' /it is worth 
notiang that this hig*h aristocracy, though its tone is rather 
conservative#than liberal, has been distinguished by broad- 
minded views, and, so far from adopting a narrow and 
petty individual]^, has shown complete sympathy with the 
national de'^elopment and greatness of the German Empirej 



CHAPTER XIII. 


C. The German Nobility, ^*( 2 ) Knights. , 

*/^MiifWAY between the old dynastic nobility and the 
simple freemen came) those who had been raised *out of 
the class of freemen into the class of. the mittelfrei^ as the 
‘Swabian Mirror’ calls them. In the South of Germany iTie 
they may be traced back; to the time of the Frankish • 

monarchy, but it was not till the fourteenth century that 
they were called noble and >^came to form a lower nobility 
{niederer Adel) above the ^simple freemen . ') frhe chief 
elements in this class were :r- 

{a) The freemen wHb were eligible to the ^office of 
assessor {die schbffenbar Freien "), originally owners of larger 
estates (three hides and upward#’), and chosen fpr assessors 
as the richer and more important of the freemen. In time 
the office, like all others, became hereditary, and they suc- 
ceeded for a longer time than the mass of free peasaivts 4n 
keeping their estates fr0e from burdens and subject to the 
jurisdiction of the counts instead of that of the bailiffs. 

Later on they were merged in the clasjs of knights or of 
territorial lords. 

{b) Vassals of the hobility ; and after the ri^ of knight- 
hood, knights with knight's fees 

* « [For the meaning of Schoffen* Hallam, Middle Ages, Ch. ii. 

Ft. a ; Savigny, Gesckichte des romischen Rechts im MittelaUtry i. ch. 

4 ; and infr. Bk. viL ch. 7.] ^ 

^ $achunsp. iii. 81. | 1 ; L a. 

* i. 3. 1 3 ; Schioahemfi 0. ^ 
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(c) Later on, many knights without fees, most of them 
despendants of vassals,* who h^d received a knight’s edvca- 
tion ; but also, as time went on, soldiers raised to knight- 
hood by the eniperor or his representatives. 

{d) Numerous retainers {Ministerialeni^Edelknechte) often 
sprung from the servile or half-free class, and even in the 
thirteenth century sharply distinguished from men of 
knightly birth. These rose by their offices and service at 
the court, their large property and grand style of living : at 
first they had no feudal rights, but they gradually rose to 
the level of the knights, and were absorbed in their order. 

{e) The noble families {die Geschlechter^ Patrizier) in 
many Ciities‘of the Empire, more rarely in provincial cities 
{Landstadteii)^ originally descended from the assessor class 
or from knights, and distinguished by their share in city 
government. 

bec;oinc# ffn the lower nobility, as well hs the higher, th e pri ncigle^ 
herediury, inheritance tended to supersede considerations oHanded 
estate, of knightly lifc, or of court service, and hence arose 
# a large number of nobles, vAio owned no oftier title to 

and exciu- nobility but an old family tree . ) ^t the s^me time their 
attitude towards the freeman and peasant class became 
more exclusive at Ihe ver^ momept when the distinction 
between them was ceasing to have a real meaning. /Thus 
the passion for grand titles was abundantly gratified. A 
la^c number of barons and even counts and princes issued 
from^his order, getting their titles either by regular grant or 
by usurpation, but without any reality to correspond to 
them. 

(in Germany a, nobility was never developed out of the 
civil and military offices to the same extent as in France, 
The learned nobility of the Doctores Juris were the only 
exception to the hereditary principle. On the other hand, 
^Germany showed the greatest readiness in adopting the* 
French form of nobility by letters patent^ * 

Their privi. /'Vhe knights of the Empire, on their scattered dotihiins/ 
***“' orouned a considerable de|ree of independence, but the 
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lower nobility, as a whole, had no territorial sovereignty dnd 
noplace in the Imperial Estates. On the other hand, they 
had a share in feudal law, ancfhad certain special privileges 
in religious foundations and benefices. Some of them 
exercised the jurisdiction of bailiffs and territorial lords, 
which tffev inherited in connectioli with definite domains.) 

Finally^ they had the fight to sit in the estates of their 
country (^Landstandschaft\ and formed the nobility of"' its 
tourt. ^ « 

The power of this order rose to its highest after the 
thirteenth century, and survived tiff the middle of the sixteenth 
sixteenth, when it began to decline before the irresistible 
revolution in economical, military, social and official rela- 
ticAs. ^he Thirty Years' War helped to complete itS 
destruction.} 

In the G ermany of to-day the lower nobility, as a political 
institution, has become more completely disorganised than 
the imperial institution of the higher nobjlity^ Many causes 
combined to undermine it : the feudal tie became weak, 
and States •lost their feudaj character and constitution, 
armies were revolutionised, the official class ceased to be 
hereditary, citi;icn families rose to high places^ the old 
German Empire fell to pieces, and re^)resentative institu- 
tions were developed. More fbcently, too, chfinges from 
above and from below have abolished these privileges, 
sometimes singly, sometimes in the mass. 

In Germany, as well as in France, 4he third estate 
not tolerate the privileges of the nobility, an i disputed its 
very existence. The unlimited extension of nobility to all 
descendants brought the claims of the iwbility into glaring 
contrast with the facts on which they were*founded, and the 
inconsistency was heightened, and the confusidh increased, 
by comparison with the upper citizen class. If the inferior 
j>rinces of the Empire could jiot resist the land-hunger of 
the princes of the Confederation of the Rhine, still less i8 
could the knights of the Empire. Their estates wer^. in- 
corporated in the territories of princes. The Confederation 



1 68 FUNDAMENTAL CONDITIONS OF THE STA TE. I»u H. 

• i 

of' i8is tried to preserve a privileged position for their 
families, and to secure them autonomy, a seat in the pro- 
viricial estates, rights of jurisdiction and patronage, forest 
privileges, and a privileged position in the courts. But this 
tinkering was ineffectual. To the mocjjsrn conception of 
public law, patrimonial jurisdiction was as intolerable as 
freedom from taxation. 

Speaking generally, the so-called lower nobility in Ger- 
many has no longer any special rights in law. As a political 
and imperial institution it has ceased to exist. What rem- 
nants of its old glorj,^ besides its name and arms, it retains 
and exercises on occasion, have only an antiquarian interest. 
I’lie Gennan But Still the territorial nobles, and in less degree the*^ nobles 
itib. of the court, though without landed property, occupy^an 
important place in society, and indirectly exercise a con- 
siderable influence on policy and on official appointments. 
The appointments to the higher military posts, and to 
o.ffices at count apd in the diplomatic service, are mainly, 
though not necessanly, made from this class.' 

The merely titular nobility l;;ave gradually betome merged 
by marriage and occupation with the upper citizen class, 
both in jocial and political life. ' The German nobility of 
Knights have not wi patriotic and national history like the 
English aristocracy. A lafge part of the territorial nobility 
offered a long and stubborn resistance to modern ideas and 
reforms. Many of these nobles, in their romahtic enthusiasm 
fcTi xnediaeval conditions, were readier to serve tenitorial 
absolutism than the freedom of fiie people. Hence the 
German nofiility are not sc popular as^^the English; like 
the French legitimist nobility, they are often regarded with 
distrust and hatred by the masses. Still they have produced 
many enligiitened men and distinguished patriots. They 
have given the army its best leaders, and in the great crisis 
of the national development,^ the leaders in the struggle fot; 
Its Reform, reform have come from among the nobility, iThe question 
of.fi reform of the German nobility, as an institution, has 
been much discussed in reo^nt times ; but the best oppot'' 
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tunity for it, the period from 1852 to i860, was pa&sed 
over. The attempts at reform only showed how little in- 
fltfhnce the friends of reform iiad with the members ofth^r 
order, and how opposed the mass of them were to any 
thorough and effective change. * 

With* the foundation of the German Empire the possi- 
bility arises of a reconstituted and national aristocracy, in 
which the lifeless and unfruitful constituents of the* old 
*i>\pbility should be ruthlessly set aside, and the sounder 
elements retained, to be blended with other and more 
modern aristocratic tenderfcies. . aristocracy, powerful, 

independent and educated, is a necessity of life to a great 
'people like the Germans, and such a counterpoise of quality 
asi against quantity is especially necessary when thd weigrtt 
of the democratic masses is so heavy in the balance. In a 
purified aristocracy which should thus form a middle estate 
(aristokratischer Mittelstaf^') the hereditar}' principle would 
not have the sole nor unlimited sway. I^crsonal nobility 
(Individualadel) demands recognitiontas well as nobility of 
race {Nassnadel ) : a noble race separated from its founda- 
tions in Society may in time lose its nobility. 

KoUs. — 1-. Richl; in his book on die btirgerUche Gesellschaft (1854), 
has given a lively picture of the sficial significance; of the German 
aristocracy. The social position which it still occin^icsTias a value of 
its own, but without political organisation it cannot be permanent or 
effective. Classes {Stdnde''^ which arc merely social groups, are only 
the foundation of classes in the organic and political sense. 

2. In the Deutsches StatMvdrterbuch (i. p. 30 ff., ano p. 58 ff.) I have 
based my proposaU for reform oji the distinction itetvveen passive 
{rukender Adel) and active nobility {^irklicher Adel), The former is 
conferred by birth, and is only potential : the lattgr starts with personal 
preeminence, in which the potential nobility becomes actual. 1 have 
Mnce made the pathetic discovery that my idea was Anticipated two 
generations ago by Justus Moser {Patriot. Phantasien, iv. 248), only to 
be disregarded. See my Geschichte der Statswissenschafi^ p. 423. 
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III. The Citizens. 

(Xhe Citizen class {der Burgerstand) in Europe, though 
later in its rise than the lower nobility, became a national 
estate With its own political rights as early as the middle 
ages. Its roots are to be found in the old hereditary class 
of Freemen {dte Gemeinfreien\ who originally formed the 
tribe proper in the various German tribes and nation^- But 
itdwas only in fhe precincts of the towns, and under the 
protection of the law^nd constitution of the towns, that it 
could attain to a free growth. 

^wdencyo (^The middle ages, generally,^ were not favourable to popu- 
the country, lar freedom. The hierarchical, dynastic, aristocratic classes 
were in tiie ascendant, and in the greater part of Europe 
the free proprietors of the v.oil were subject to the grasping 
dominion of the feudal nobility and the bailiffs {Vogtei- 
herren^ 

strong legislation of Charles the^ Great checked the 
worst oppressions, but could not prevent the advance of 
the evil, Uhder the Frankish monarchy a very large part 
of the peasant popylation, which belonged by free birth to" 
the genuine Gerrtian tribes, by settling on royal or eccle- 
siastical estates, or on the lands of the territorial nobles, 
and cultivating land which was not their own property, or 
by making over their property from pious motives it neqes;' 
sity as gifts to churches and monasteries, land recdvmj^5 
thep back as tenants, fell into a condition of manoSiat 
servitude {Hofhorigkeit\ wjiich made theSl little. bet%?;' 
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and deprived them of many of their political 
privile^ , 

In time even the small estates, which had remained the 
'^operiy of their free cultivators, were unable to escape the 
jurisdictipn of the^bailiffs, and thg burdens which the ruling 
aristocracy laid on tltem. , The change in ^the organisation 
of the army, from tl^pld basis of knightly and feudal aer- 
yice to that of mercerafry troops, deprived the free peasants 
ot*their military efficiency and dignity. They were loaded, 
often arbitrarily, with taxes of every fc^ m and for every sort 
of pretext and in the courts too, sfbd still more in the 
political corporations of the country, they lost the place 
which the old German constitution had secured thenk * 
feven the free proprietors of the soil, as people of the 
bailiwick {Vogteiieute\ gradually dropped to the level of 
servile peasants, and both were classed together under the 
common name of the peasantry {Bauernschaft), 

Thus the political rights of the peasants were for the 
most part much curtailed, and the old hereditary class 
{Erbstand) was transformed irfto a professional class {Berufs- 
stand). Only some of •the free peasants, generally the 
larger owners of land, rose into the ne^w class of Knights. 
There were exceptions. Indiv^ual communities of free 


men were able, under favourable condition^, fo preserve 
their free ownership as well as their higher political privi- 
leges from the dangers which threatened them. One o^e 
mo^t notable examples ^of this is the village-community of 


which gave the impulse as well as the name to 
Swiss freedom. 

la rile country then the old freedom was suppressed, but Fre^m in 
tpjeanwhile the towns became the home of a new civic free- * * 

The history of the towns had a decisive influence 
the development of the modern idea of freedom and 
^^eh^ip. Both ideas were*civic {stddtiscX) before they 
^Staisdegriffe). Centuries were needed tq 
idea of citizenship in a town, and centufiea 
was eidarged to citizenship in a State«^, • * 
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At first the privileged classes, with their variety and ' 
separation, the outcome of mingled Romance and Teutqpic 
elements, were reflected in the life of the towns. The 
variety was greatest where a large population was 
in a narrow space. 

Often within the circle of the same walls were found : — 

1 . Ecclesiastical princes with their courtly state and special 
rights of sovereignty, bishops and abbots. 

2. The lower ecclesiastics of all sorts and degrees. 

3. Secular nobles of high rank, e. g. royal counts or high 
barons, the Cqpitanei oittaXy^ who resided in the country 
and only made short stays in the towns unless thgy pos* 
tcssedfcastles there. 

4. Knightly families, often owning fiefs in the country. 

5. Retainers {Ministerialen) of the ecclesiastical and 

secular lords. * 

. 6. Mittelfreie, 

(a) In the Romance towns of Italy and France, frequently 
the descendants of the Roman decurioneSy who possessed 
landed property in the town. ' 

Or (b) German freemen who had settled on their own 
land in the town, and were distinguished by property and 
political position. 1* 

7. Simple freemen {Gemeinfreie) still owning land in the 
town. 

Men free in person (persdn/ich Freie)^ but living on 
the estates of lords in the town, ^d therefore subject to 
manorial law, e. g. to an abbacy. 

9. A mass of serfs of different lords, in the most various 
conditions, {d) some living independently as artisans ; 

ip) others in dependence on a household as messengers 
and servants, &c. 

The union of all these elements of the mediaeval systen) V. 
within one town, necessarily tended in time to’ break down'' 
the separation between them and to produce a newcom^J > 
binltion. Community of life, of interests, and of fdrtitn^^k^' 
as 'well as. party struggles, brought them into doser \\ 
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tact, or gave rise to new differences not determined by 
birtli. • • , 

The civic constitution brought into being new corpora- 
tion mi h councils, in which the various classes were merged 
in a unity. This process varied with the conditions 
of different times and places, but was essentially the same. 

The most important stages in this development were the 
following : — 

*1. First in this citizenship of the towns came the distin- Rise of 
guished families of Knights, Retainers^^nd Mitteljreie^ytho^ LomUr^y" 
as Consults in the Council, strove for independence and 
limited ^the lordship of the old lords of the town {Sladl- 
Aerren), This nucleus was enlarged by gemeinfrei elerftents, ^ 
ancf new oppositions arose between the old aristocratic 
families and the young and pushing societies of free citizens. 

Thus Milan, about the middle of the eleventh century, saw 
the rise of the Motta^ a political society of doctors of law,% 
physicians, bankers, merchants, and ev^*men of knightly 
family, who did not live the life of knights : later, under 
the name po/olo grasso (populjftes), they opposed the noble 
Capitanei and Valvassoresp and in the twelfth century took 
their place beside them in the Great Council i^Cfoncilium 
Gtnerale) \ forming the common council of the town. 

The rise of a civic authority in the ConsulsmYias the first 
decisive step towards the fusion of the higher classes in the 
city : next came, as a rule, the formatiop of Great Coungifaa 
and the name of Communes (Gemetnden ) : last* came the 
Guilds {Zunfte). And thus by degrees the oldA and nar- 
rower societies were included in a wider cirple of citizenship. 

This development was first seen in Lombardy, where the 
Teutonic tendency to corporate life and independence was 
blended with memories of ancient Rome. From there the 
- movement passed to the towns of Southern France, during 
the twelfth and thirteenth cenfuries. Thene. it found its 

. ^ £^v%ay, CeschUhte des rifm. Reehts im MittelaUer, iii. ch. xlxj 
. Vesckichtf van i. p. 399 f Hegel, Stadievetf. in lialUn^ 

M a 
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main support in the remains of the old free munidpa' 
citizenship (which had fallen^ lower in France than in 
hardy), represented by elected Prudhommes, 

Communes 2. A more decidedly democratic character and corporate 
in Pmnce. j swor/1 Confederations of citizens in the 

communes, which in the North .of France abput this time 
engaged in bloody struggles with the lords of the towns, 
cwjid-^ Here we find new elements of citizenship, especially ir 
the Guild-society {Gildonia^ ConjuraHo^ Fraternitasy, , En- 
trance into this, accpmpanied«.by an oath pf obedience tc 
the statutes, was the only road to citizenship in a commune. 
Thus civic freedom and civic rights were disconnected fropi 
* '^mere*t)irth or ownership of land, and stress was laicf instead 
The penouai on corporate union. The feudal principle and the*^ old 
MdeS^he Xcutonic principle of privilege gave way to a new and per- 
ffudaL sonal principle. 

^ Further, the constitution of the commune was favourable 
to the extension freedom and citizen rights to the lower 
strata of the town population. The mass of artisans, who 
had freed themselves from' serfdom, found entrance into 
the society, and the principle wa^ established that the serf 
who had lived in {he town a year and a day unclaimed and 
unpursued by his lord ^became a free man. Town-law 
Enfranchise- throughout Furope ® bears witness to th^ important prin- 
ment of serfs, * the air of the town makes a man free.' It is 

that the exaggerations and excesses of democmey^ 
the towns often led to reactioi^s. The kings who 1 ^ 
helped to^free the towns from the lordship of their 
gneurs, now too]| occasion through their officers to take tti^ 
government into their own hands and make it severe. In 
the same«way the Lombard towns, for the most part^ lost 
their self-government at the beginning of the fourteenth 
tury, and fell into the power of individual princes^ 


■ Cf. Thwrry, Leiire XIV, sur Phistain de 
gechisgeschichte, ii. p. 554 IF. 

. ’ For Geimaay see Gaiipp ^iid Gengl^ JpmUekn Studh^isdlkU' 
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'Ja the thirteenth' century, the new oitiz^ bc>dy of 
composed largely of the lower elements of the town popu- 
lation, under its democratic captains (jCapitani)^ had begun 
the 5|pggle for dominion with the city nobles, and had 
frequently overpowered and expelled them. * 

Besides the towns, with a consular and a communal con* 
stitution, there were many towns in France which had 
^remained more dependent on their lords, and were rule4 by 
provosts {prMts\ often Very arbitrarily. However, even in 
these towns the burdens of servitude were removed or much 
lightened, and the idea was devdoped of the Bourgeoisie as 
it free class, into which a man could enter by settlement in 
the town, or perhaps by royal grant of citizen rights ^ 

\ In Germany, too, the different meanings of the word Citixonahip ; 
citizen {Biirger) indicate the various stages in the develop- 
ment of the idea. • 

In the thirteenth century it was still the practice, as it 
was earlier in Italy and France, to distiagulfeh Knights atid 
Citizens (milites^ et durgenses), and understand by the Vnehoxm^ 
latter those? freemen who belonged to the town society, *'®***®”' 
and were eligible for its council, but who did not live as 
knights. This citizen body had its foundation in the free 
householders of the town, wlm usually shared with the 
families of knightly birth the offices of assessor* and coun- 
cillor in the town. 

C TJtese two bodies, the knights (including the Ministeriakti) 

;and the citizens combined, were regarded ai^the citizens 
with full rights, or as the ^families’ {Cresc/^echter\ and 
opposed to the artisans and other inhabitants of the town. 

After the middle of the thirteenth dbptury, the time ofMetchanti, 
■jthe great town-federations {JStddtebiinde) for the protection 
trade, it appears that the merchants in many German 
were.adtnowledged as citizens and obtained the right 
J^i^l^t^ntation in its Council, on the ground of personal 
apart from ownership of land. 

* ^baHner, p. 59Q. 
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^hus the idea of citizenship was to some extent divorced 
from connection with the soil, and more significance than 
before was given to profession and personal association. 
This tendency received new strength when it became usual, 
ArtiMuis. ' in the early f&urteenth century, for the. artisans^in their 
companies to be incorporated as a new constituent in the 
citizen body. The word citizen {Burger) had thus gained 
a wider meaning. Henceforth it was regularly applied to 
all who shared in the life of the town and its corporation^. 
Servitude,, so far as concerned town citizenship, was abo- 
lished,' distinctions ol^ birth were essentially modified and 
softened, feudal law made way for the town law {Stadtrecht)^ 
which was common and personal, and all citizens as such 
were brought into immediate relation with the town'to 
which they belonged. 

Citizenship This citizenship of personal freedom {das personlich-freie 
fireedSn. StadtburgertkunC)^ which enjoyed* now larger and now smaller 

powers of self-govqrnment, was limited to the sphere of town 
interests. The details of the different constitutions varied 
with the history and circumstances of the town.' 

Provincial, Some towns were subject to the territorial sovereignty of 
princes, apd were hence called provincial towns {Landst&dti). 
Others acquired royal rights for their councillors) and be- 
came territorial lords (Zandeskerren) to the surrounding 
villages and td the lordships which they acquired. In view 
of their immediate relation to the emperor and the Empire 
th^**were called imp^ial towns {Reichsstddte). 

In the sixteenth century the German towns were still 
wealthy, flourishing, cultivaced. The buildings of the 
period still maintain the reputation which they had in 
thSxowM Machiavelli's" days. But the Thirty Years* War destroyed 
e ofwns. power and prosperity of the towns, and they fell into a 
n^ismbly low condition, from which it took them more 

* ^ 

* [MachiavdLli, RUratti dclU cose deWAlamagna: * Della potenza^ 
deir Alamagna alcnn non debbe dnbitare, perehS abbonda di iKHntni, ! 
^ di rjcchezze, e di anal. . . . Ma vengiamo alle comnnhadi franche 

9 ed Iniperiali, cbe sooo il nenro d^quelU provincia, dove sono danaii a 

roxdi|^e.’] 
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' than a century of suffering and struggle to recover. ]?ro- 
vincial towns lost their position in the provincial estates, 
while imperial towns scarcely maintained a shadow of inde- 
pendence. The towns anxiously cut themselves off from 
the country : they were impoverished and* oppressed, and 
became the victims of a narrow Snd petty provincialism. 

4. The following are* the characteristic features of theCharacicr- 

• istics of th^ 

mediaeval citizen class : — mediavia 

*••(«) It does not, like the Clergy and the Nobility, form cK" 
a privileged order, but a national class {einen ordenf/ichen 
Hegel- und Volksstand), It is distmguiShed from the peasants 
^by its relation to the town, by its culture, its freedom, and 
its law. ^ 

\d) In spite of differenced of origin and of occupation the 
citizen body is felt to be a united and homogeneous class. 

It is the guardian of civic freedom, and of the equality of 
all before the law. It lives by the same town laws, and has 
the independent ordering of its constititfiora The citizens 
are sons of the town, and share in it# common life. The 
political and social life of thoitown are closely connected. 

(^) But further, the citizen class obtained a political posi- 
tion and significance which went beyond the precincts of a 
single town, and embraced the^ citizenk of many towns in 
one corporate class. This new development found expres- 
sion in the organisation of the mediaeval Estktes, provincial 
and imperial. From the middle of the thirteenth century, 
the citizens of the English towns, al first sej[)arately1ffim 
the Kniglits, afterwards along with them, obtained the right 
of representation in the natidhal Parliament. In France, 
the representatives of the bourgeoisie •fyrmed the ‘third 
estate ’ {tiers Itat\ summoned at first separately from time 
to time^ but from the beginning of the fourteenth centqpr as 
part of the Estates General {l^tats g/n&aux). 
f Ip Germany, the ‘benches*of the towns' in the Imperial 
Diets {Reichsfage) after the elevation of Rudolf of Haps- 
bulrg in tome measure represented the citizen class ;sand 
in the Provincial Diets (ZanStage) the towns received a 
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seat and vote, as a third estate, by the side of the ndbilt^ 
and clergy. ^ 

Cidnmhip 5. Finally, the new ideas which had taken form in the 
in estate, ^|g^gg towns wcFc extended to the wider field 

of the whole nation ; the citizenship of the town gave birth 
to the modern citizenship of the State. 



CHAPTER XV. 

IV. The Peasants. 

• / 

• If the old class of freemen lost- ground in the middle Ri»eofiii« 
ages, tlie servile class gained : ^the depression of the jreeman 
arfii the rise of the serf tended to a mingling of the two 
classes. A small part of the servile class as Ministeriahn 
rose above the freemen and became part of the inferior 
nobility. Their ^service af court brought them into close 
connection with princes, and gave thenk thft education aiM 
manners of a court ; and this, with fceir rich estates, in 
time gave tSem a place by the side of the knightly nobility^ 
(Another and larger pj^ settled in the towns, where they 
enriched themselves by trade, and acquired peosonal and 
Sisdc freedom^ (The Italian tjwns deserve the credit of Enfnm- 
having been the first to free their serfs.") The town Qf®^"*®***®* 
Bologna, always a champion of freedom, on the proposal of 
the Podestk Accursius de Sorr^^ina, generously resolved to 
purchase the freedom of all serfs in its domain, and tocle- 
dare serfdom at an end \ ^ 

" ^he development of civic life also elevated the Artisan 
\Handwerker) class, who had hitherto* held a low place, 
\i^jpt^ially in Teutonic Europe, and had chiefly^ consisted of 
s^sj^From Ital^ where free citizenship blossomed ^ly, 
fhe spread to France, where, under Teutonic influ-' 

^ey took the corporate form of Minis ferta (msH^rs) 

y , 5 14*56^ du droii tUsgms, vii p. 529. Tloreuoe follpwi^ 

in 1388 ; Ssg€iu^iD, Ges^kichte der ' 
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and Guilds, and were finally transplanted to German^ ■ 
Their effect was to strengthen the rights of their mem^e^ 
and to raise the dignity of their masters, ^he systematic 
education and gradual development of the artisan class, 
their progress ‘in technicai skill and in*wealth, their new 
privilege of carrying arm^ under the banner of their cor- 
poration or their guild, their permanent connection with the 
interests and prosperity of the town, all tended to awaken 
in the artisans a sense of their importance and their claiids^ 
^any were serfs, but now obtained freedom by purchase pr 
by revolt They couW no longer be deprived of the rights 
of citizens of their town^ 

(^In the country the road to freedom was more difficult.) 
In many places it was a principle that ‘ the air makes a sJ;rf ' 
{die Luft macht horig). i It was an exception for peasant 
serfs to become completely free, but by slow degrees they 
generally acquired a personal fresdom)which, though heavily 
burdened and tpob'tically insignificant, was secured by the 
protection of the latv, and tended constantly to extend, 
(^'hey united with the free peasants to form one? professional 
class with equal rights) 

The detailed relations of serfdom to freedom, and the 
transitions from one to the other, were very various. iThe 
elevation of the serfs, like the abolition of slavery, was 
largely due to the influence of the Church.) (Where churches 
or conventual establishments were lords of the manor, they 
g^ferally led the wa/ by giving definite rights and exemp- 
tions to their serfs, and thus the ciependents of religious • 
houses {die trotteshauskute) ^ere the first to approach the 
condition of free ^peasants. The example was followed by * 
the kings. The Carolings bestowed freedom on the Fiscia- \ 
lini, and Louis X.\ enfranchising the serfs on the royal 


^ Ordonn. i. 583:' *Comme selftnc le droit de nature diacim do^.^ 
naistre,/^f»r et par aucuns usagcs-^moult de persounes de nostre cc^- ' 
mune pcuple Soient encheues en lieu de servitudes : — ^Nouf.conindmntB. 
que Nostre Ko^ume est dit et nomm^ le Royaume de Franc^ et Voul* 
lant que . la chose en veritd soit accordant an nom-^oideilolu^ 
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domains in 1315, declared that he was fulfilling his duty as 
king of Erance,^ ^ 

^The same spirit which made the sovereign rights of the The peMami 
great barons hereditary fiefs attached to the soil, and which ** 
gave to vassals as* against their lords secure Vnd permanent 
rights in their benefices, tended also to confirm the rights of 
the peasant serfs of the manor {hqfhi>rige*£auern) to t^eir 
holdings, and gave rise to inheritance subject to manorial 
kw {hojrechtliche Erbe) and to a peculiar system of patri- 
monial jurisdiction, in whiclj the peasants took part under 
the leadership of their Maires or Meyer {pillid mojoris^ 

The position of the French Serfs and Vilains wasl as the France, 
name implies,^ less favoured than that of the German rfofleute 
and Grundho/den ; but the freedom of the latter was later in 
its development, and in France the higher classes of privi- 
leged peasants, the Coutumiers ami RoturierSy and the Ostes 
{Hospites\ came near to the position of freemen^ 

(in England, on the other hand, the serf |fbpulation, aftdt England* * 
the Black Death (1348-9), acquired personal freedom, but • 

without lancf : and thus arose a class of free labourers instead 


of free peasante *.) ^ 

""This modified freedom of the peasants was •generally 
limited to the sphere of privat^ law, and of the communal 
and judicial constitution. In* combination with the free 
peasants who had become subject to the hereditary lordship 
of bailiffs, and whose holdings had to bear various* perpetual 


r nerauxnent par tout nostre^oyaume detant comma il pent appartenir 
nous — telles servitudes soient rai^ene^ k franchisei^ii bonnes et 
convenables conditions — de tant comme il peut toucher nous.* C£ 
Sc^affner, Franz. Eechtsgesch. i. 523. Still earliSr^the Count of Valois, 
.^brother to King Philip the Fair, had enfranchised the serfs on his 
'domain on the ground of the natural freedom of man ; Laurent, op. cit.^ 
yhL 538 ; Sugenheim, Geschukte der Aufhebung der Leihtigenschafiy p. 
130 folL 

. . * Seebohm, On Intematumal Reform^ p. a6 folL * The abolition' of 
o^dom bc^an in England in the course of the thirteenth century. Many 
ofdib^tibetate^ serfs acquired ti&e portion of copyholders. Sugenheim, 

. p. 389 ; Chieist, p. 444! JSee also Seebohm, The BUdt Deedht 

m Ferinighth ReuUwy ii. 1865. and J. E. Thorold Six 

CMdaoM if Vri ^ ^ 

-S' * ' 
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burdens, to the profit of their lord, they formed the so -cal]lq^ 
Peasant Class {Bauernstand^. p 

^Thc peasants did not become a political estate in the full 
sense, except in a few countries: in Scan dinavia , where they 
had fortunately retained th< ir old common freedom, 
freUieit) and the old constitution ; in the Tyrol,, where they 
wc^e summoned by the princes to the provincial diets {Zand 
tage)'y in Switzerland, where they formed free peasant re- 
publics. ' 

V. In most countries they were treated as a subject class, with 
no claim to political, Ibast of all to representative rights, and 
as marked out by nature to bear public burdens. They were 
essentially an ‘economicar class {ein wirt/ischaftlicher Stand)^ 
not like the citizens of the towns an ‘ educational ' class 
{ein Culturstand)^ 

The German; (The great Peasant War of the sixteenth century was a 

wJT” strong but vain effort of the Gdtman peasants to break the 
h’eavy yoke of ®thecr lords. When we now read the Twelve 
Articles summing the demands of the peasants, and re- 

member the violent indignation which they aroused in the 
educated classes and in the ruling aristocracy of that day, we 
may notice with some satisfaction that; in our century the 
peasant class have everywl^ere obtained, without a struggle, 
as rights of men and citizens, more than they then dared to 
askjl 

But it was only gradually that men accustomed themselves 
to^e idea that peasants were not inerely a subject race, only 
fit to be en^sted and taxed at will. {^Tbe JBnglish constitu- 
tion once more showed its regard for popular freedom when 
it granted to the Y*eomen {probi et kgales homines)^ who drew 
a moderate ^income from their holdings, the right totakeparf 
in county elections for the House of Commons.^ 

^ But^it was not till lately that the blessing of tull personal 
^ freedom and political rights was generally extended to aS 
classes^ The philosophy of the eighteenth ceni;nry, by wiiH 
niny recognition for the idea of the natural rights of meOi, 
gav^ the intellectual impulse to this great advatic^ In Ger« 
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. many, King Frederick I oi Prussia led the way by abolisHing 
'Sq;fddni on the royal domains in 1702 : the emancipation of 
.other serfs was encouraged and extended by the laws of 
^ Frederick II, and the example was followed by the Emperor 
Joseph II, in. 17^, for Germanv and Austria, and by Charles 
. Frederick of Baden, in 1783. Meantime most German 
States held back, until the enthusiastic declaration of the 
^4th of August, 1789, and the proclamation of the ‘ rights of 
nian * by the French National Assembly produced its effect 
on civilised Europe. The emancipation of serfs and de- 
pendent classes was recognised as a/universal duty^nd an 
•irresistible demand of the* new age, and was carried out in 
Western Europe in the first half of this century, and since 
ttfen in Eastern Eurojie. /At the i^me time, or ev€n after- 
wards, political citizen rights {Statsburgerrechf)\fQX^ extended 
to the peasants as well as to the citizens of the towns^ 
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CHAPTER XVI. 

V. Slavery and its Abolition. 

. . C 

(The Slave enters the family or nation, to which 'he is 
subject, ‘ as a foreigner.') Widely as slavery was spread In 
antiquity, I know of no nation which would have regarded 
it as a national ^lass {^ein , nationaler Stand), In this we 
have at once a proof that slavery is not a necessity of human 
nature, 

(Aristotle {Pol, i, 4-^) has exercised much subtlety to prove 
that some men are masters by nature, others slavey by nature. 
But mis argument, so far as it is true, only establishes the 
necessity of a class occupied in service, not of a slave-class 
without rights.) Doubtless the man of higher talents, if he is 
to fulhl his function, does rei^uire what Aristotle calls * living 
instruments ’ (Ifjtyjntxa Spyava), and doubtless there are men 
specially adapted by naiture for bodily activity, who need the 
coraaaanding guidance of a master if they are to fulfil their 
vocation. (But this only proves thatn:here is a mutual need 
which unites faster and servant, master and journeyman, 
farmer and labourer, manufacturer and mechanic : it does 
not prove that the relation of the employed to the employer 
is to be compared to that of the domestic animals to their 
owners, nor that workmen must surrender individual freedom 
anid human personality, and become mere things, 1 mere in<^ 
struments of an appointed master, — that is to say, become 
slavey) (Man is by nature a person: he cannot )!l^come a 
thing, that is, a slave.") ThgJBli^man juriste, in their theory of 



'slavery and its ABOUTION, 


I *76 


I^w, have applied the notion of property to slaves with a Roman Li^w. 
severity which was remarkable even in antiquity /represeijiting 
(them throughout as beings without rights, as mere thirigs^ 
but even they felt that slavery was against nature, and had 
only been introduced by the cc^mmon usa^e of nations 
They therefore explained manumission as the restoration of 
a qatural right *. 

(But in spite of this knowledge, Roman jurisprudence, for 
more than a thousand years, applied the principle of property 
to slaves with rigid consistency.) The imperial ordinances 
against excessive or groundless seveiAy of masters against 
slaves acted like the present laws against cruelty to animals, 
in preventing the worst cruelties, but did not affect thp prin- 
cipte : and[the slave, as before, not only had no property, but 
had not even the right of marriage or kinshipy 

The German law recognised wkh equal clearness/ to use German 
the strong words of the author of the S<ichsenspiegel^^\^\\2X 
all slavery had arisen from compulsion, capture, and unju^ 
force, and that what was now given oftt as right was only 
custom, ancftnt but unjust.^ • 

^^The Teutonic nations jilways recognised certain rights in 
their serfs Their rights of property and of family were fn- 

* Floreotinns, in Digest I, Tit. 5, Je Statu ^owwfww;,*Servitns cst 
constitutio juris geutium, qua qiiis dominio alieiio*r^r0 naturam 
suhjicitur.* 

* Ulpianus, in Dig. I, Tit. i, de Just, et Jure : (‘ Manumissio) a jure 
gentium originem sumsit, utpote quum jure naturali oruncf liheri nasM^ 
rentuTf nee esset nota manuyiissio, quum servitus essct incognita ; sed 

, posteaquam jure gentium servitus invasit, secutum est beneficium mana- 
missionis.* • , ^ . 

[Justinian, Inst., i. 8]. *Sed hoc tempore^nnllis hominibns, qni 
sub imperio nostro sunt, licet supra modum et sine eausa legibus cognita 
in servos snos saevire.’ Gains, i. $ 53. 

^ * Sachs^pUgel, iii. Art 4a. § 3 : * An minen sinnen ne kan ik is 
nicht upgraetnen ne der warheit, dat iemen def anderm sole sin, ok ne 
hebbe wie*6 nen orkiinde.' $ 6 : ^ Na rechter warheit so hevet egenscap 
;J>^gin von gedvange imde von ven^isse* unde von untechter wait, die 
' imm .Vpn afiere in nnrecdite wonheu getogen hevet nnde nn vore lecht 
^bebbeh wfl.* * 

' Oceamanally, In German law, we find seris put on the levqjl of 
^doqaestie animal but this is certaiiily not of the essence of the older 
. Vj^atioit Cl Tadtas, 'Ceteris servis non . in noftqim^^ 
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complete and insufficiently guarded, being in fact dependehUi 
on the good-will of their lord : but the germ of their later 
enfranchisement was stronger than in Roman law. The 
personality of the German slave was never completely lost,^ 
and so it was possible to inpprove his condition.^ 

^Slavery in Western Europe disappeared to a great extent 
in the middle ages, by passing into the milder form of serf- 
dom {Horigkeit), Its last remains were only banished with 
the final abolition of serfdom, at the end of the eighteenth 
and beginning of the nineteenth century 
(The earlier and gradual process, as well as the more 
thorough enfranchisemen) of recent times, (may be regarded’ 
as due in part to Christianity, which, without violently 
attacking the positive laws of slavery, destroyed its irfteh 
lectual basisP Property in man was incompatible with the 
belief that all men are the children of God, and brethren of 
one another. (But the change is due still more to the Teu- 
V^nic sense of kiw^nd freedom, and to the progressive spirit 
of humanity.^ 

The history of slav^Jn Russia i5„peculidr. (In early 
times there existed a sort of personal bondage {Knechtschaft)^ 
but in the sixteenth century the mass of the peasants were free.1 
(The wide estates required a large number of labourers, and 
the territorial lords found it to their interest to attach the 
peasants to tUeir estates by various favours, and so put an 
end to the free movement and constant change of dwelling 
wBich their old nomddic impulse still prompted. But the 
peasants did not become serfs until !he financial and military 
needs of th^State bound thebi still faster to the soil, and put 
them at the mercy ef their lords. Nowhere did the freedpm of 
peasants, in the seventeenth century,- suffer so severely as in 
Russi^ (SeHs {Knechte) and peasants were involved 
(^mmon servitude, which put their persons and property; 

morem, - descdptis per fiimiUam ministeriis nlimtttr* . 
sedi^ BUGS penates regiU Framenti modnm dedans aljit 
vestis mT ciplmo injungit: et servos Jiaetenus puet’} 

• $ee above, Ch. xv. 
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almost entirely at the disposal of their lord.) (Sut in R ussia, 
to^ the new age. brought alleviation, and in our days en- 
franchisement^ ^he work of emancipation carried out* by 
the Czar Alexander 11 , by the law of February 19, 1861, in 
spite of the resistance of many n<^bles, was tile beginning of 
a new period of personal freedom^ in Russia j 

Thus Europe was gradually purified of the primeval curse American 
of slavefiy. But it found a new soil, and in some respects a 
more vicious development, in the new world. ^The American 
civil war of 1861 to i86q was the fearful retribution for this 
outrage upon the spirit of humanity. V 
• Neg ro slavery was less pbjectiongble in this respect — 

^that ttfe slave was not like the slave of Greece and Rome, 

Df^he same white race as his master, but of a black and 
naturally inferior race. But, on the other hand, this differ- 
ence encouraged the passion and arrogance of the white 
master, who was not inclined or^ obliged to recognise a 
common human nature in the negro: yid^hence, crueltji 
and abuse was more frequent and violent than in antiquity.) 

There is foAe in the bitter §nd scathing irony with which Monies. , 
Montesquieu {Esprit des Lofs^ xv. 5) touches the overbearing ^“***“* 
contempt of the white master for fhe negro slave; ‘On ne 
peut se mettre dans Tesprit que Dieu, qui est un etre trfes- 
sage, ait mis une ame, surtout une dme bonne, dans un 
corps tout noir : ... II est impossible que ndus supposions 
que ces gens-lk soient dcs hommes ; parce que, si nous les 
supposions des hommes, on commencSrait h. croire que ncftis 
ne sommes pas nous-mSmes chrctiens.’ 

i^American slavery then was •far harsher thaif European. 

Any care and attention which the slaves received from their 
masters was of the same kind as that which the peasant 
gives to his cattl^ ^The denial of their dignity *as men, *the 
; disregard of marri^e and the family, the absence of religious 

Article * Leibeigeaschaft * (Kusasche) by Tschitsch^rm in 
\ Staismrtfrbwk \ T. l^gelmann, Leibeigensckm ift 
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or moral education, unchecl^ traffic, often carried on with 
the^most revolting crueltyj^ll combined to thrust them 
down, morally and legally, "^to the condition of domestic 
animals. It was a grievous offence against all order, divine 
and human 

Jefferson. It was a misfortune foit America that Jefferson did not 
carry his proposal Jo add to the Declaration of tnd epcnd- 
ence of July 4, 17761, in which freedom is declared to be an 
iiialieriable right of man, a protest against the admission 
and encouragement of negro slavery by the royal govern- 
ment. The original* idea of a gradual removal of slavery 
was too feebly supported to overcome the effort of the 
slaveholders to protect and extend their property. 

The free States could hardly maintain their balstlice 
in the fcdcial government against the slave-holding 
States. { In the course cf a century the slave population 
had increased from [SLCveral hundred thousand to several 
millions. *Tht rrpid development in the cultivation of 
cotton and sugar-cane had a disastrous influence in this 
direction:' 

Meanwhile the idea of the abolition of slavery passed 
from Europe to America. England here set the example, 
and on a large scale. Interested motives may have had a 
sUtire in this, as in all human movements, but the cause was 
Wiibetfoice. a just and sacred' one ; and William Wilberforce, the man 
who first devoted his life to it and maintained it with eneigy 
and success, in and out of Parliament, was inspired by the 
greatness of his cause. In spite of all mistakes in detail, 
the abolition of slavery in the English colonies, the com- 
pensation to the 'so-called owners, and the intematipnal 
treaties made for the suppression of the slave-trade^ were 
acts of high' service to ifiankind. 

American /The victory of the Union over the slave-holding 
^ federate States of the South once determined the 

of negro slavery in North America. The Unjpn no ' 

tolerates slavery 'within the limits of its autbofity 

tipx^ Amendment of Dec 18, 1865).^ Indirectly detail " 
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. the question for the whole continent, for South America 
, cannot long te^e to i^ogmse the same principle. * In 
fiatct^slavery hasl^j^dy been abolished in Brazil by a law 
, of September 28, i !||0 • 

So far 4only the ^e^nal freedohi and private rights of the Rights of 
^coloured races have been recognised. The.difficult problem ‘*‘*“®**®* 
of the political rights and position of the negro has yetf to 
be solved, ^t present North America seems disposed to 
give the negro full political rights, but it is doubtful how 
long this will las). ( Political rights^ presuppose pplitical 
jcapacity.^ ) 

• Is representative democracy, which hitherto has only 
su<^eeded among politically developed peoples, the datura! 
form of government for masses of negroes? Are they 
capable of worthily maintaining and bravely defending a 
democratic constitution, which demands a rare self-control 
and manly energy? Those who best know^human naturej^ * 
and political history will hardly dare yes. 

However, Jhe following general principles mayJbe recog-i The suu* 
nised as following from the principle of the State, as founded! *°**‘®**^”y" 
on humanity (das humane Statsprincip) ; — 1 

(1) It is the right and the duty of a State to sweep awayl 

anyrmains of personal slavery ^hich exist in its -territory, j 
In so doing it is removing injustice. . • • S 

(2) The State cannot tolerate any new introduction of| 
slavery, even if a man wishes to make himself a slave. • i 
' . (5) The State rightly refuses legal protection to a foreigner ■ 

Jf he wishes to pursue his property ’in his slave within itS:^,^ 

‘ jT, For England, cp. Blackstone, Comment,, i. 14. The English law'^ 

; l-JSrAngttSt aS, ^838 [3 and 4 Gul. iv. 73], regulates emancipadon in 1 
aplonjles, htia'declai«a every slave free who comes to Great > 

Ireland with bif' master's coasen^ In f'rancc^ we ^d as 
^^m^aa;f1lie sixteenth century the* clause: 'Toutes personnes sent , 
id tost qu’un Esclave a attemt les Marefalhs. 


ajBfc.1791. . (S>u^tutipif X848 : li'esclav 
, /Article to.tl^ Tn 
tr^fr^^ti^he aa. Mi^estd; Bdta 
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(4) Slaves who tread on a free soil are ipso facto free> and 
an claim the protection of the courts for this freedom. • 

'engngent pour faire prononcer par toutes les puissances de la chr^tient^ 
'abolition dc la tfaitc des noirs^ , 

[On ihe views held on slavery among the Greeks and Romans, see 
)ncken, StaatsUhre des Aristoteles, ii.,p. 29 ff.; Lecky, History qf 
European Morals^ Ch. iv. vol. ii. p. 62 ff. ^third edition).] ' 



CHAPTER XVII. 

PRINCIPLE OF MODF^RN f LASSES. 

^THE*privileged classes (S^dnde) of the middle agjs are Privilege 
eveTywhere broken up. The clergy have lost the position pass ^ay. 
which their claim to divine dignity once gave them, and 
have generally ceased to be a •separate political order. 

Their prelates are merged in the aristocracy, the rest form 
part of the upper citizen class. A glance^ at»recent histor>% 
will show how completely the mediaeval Nobility (Ade/), 
higher and Idwer, is disorganii^^d, and how little adapted to 
hold an independent position as a privileged order.'^ The 
Citizen class has lost its old character of a compapt order : 
the educated classes occupy a very different place in modern 
representative States. Even the Peasant class, with its quiet 
and strong attachment to traditional ideas aftd customs, is 
drawn into the movement of the age and affected by its 
progress.^ Industry, too, has established itself in tRe 
country, and has disturbed the simple peasant life. Hitherto 
all attempts to reform the mdHiaeval classes aRd rest the 
State upon them have utterly failed. Th%,national instinct 
distrusts them, the nations feel that they have outgrown the 
mediaeval organisation, and do not wish to see it restored, 
even in a revised form. 

^ • Still it is plain that the differences which undeniably 
eit^ between masses of the people have a real political 
aignifi^nce, and that a mere fusion of all estates is%m- 
satisfactorv^ If we wish to give these differences a pl^ jn 
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a constitution substitute Qa^^fotLEstates. 

deed, what we still call Estates? (JStitnde) are often not 
really estates, but Classes (Classen), * 

frhe difference between them is this. Classes start with 
the State and end in it : while Estates have their basis out- 
side the State. Classes presuppose the unity of the nation, 
Estates ignore it. Classes are a 'political institution based 
on' national unity and public law (eine nationah und stats* 
rechtliche Institution)^ Estates are groups formed on jhe 
basis of individual and private rights (eine particulare und 
privatrechtliche Gruppirung)^ and their object is not ex- 
clusively or primarily political. The Clergy put the Church 
before the State : the Nobility think first of themselves and 
their own social interests, the Citizen lives for his business, 
the Peasant for his husbandry. Thus in the Estates we 
see the bond of common education and common way of 
life ; the division between the groups is a professional one, 
/vhile the Statv is^only indirectly considerec^ 

(Estates are a natrral giowth : Classes are a phenomenon 
of civilised society, the national product of the organising 
power of political wlsdo^^j| Hence we only find Classes in 
civilised ^nations with a developed political sense: among 
the Greeks, especially at Athens, after the Solonian consti- 
tution ; in, Rome, after the Servian constitution, to which 
we owe the name ‘Class and among the States of modem 

is no ‘reason why existing estates (Sidnde) should 
not be considered in the formation of classes, but it is 
neither necessary nor desr.able that classes and estates 
should coincide. ^ If they do, the estates will determine the 
ordering of the State, as they did partially in the middle 
ages, and the inevitable result is that the estates become 
close, and the State is divided^ The interests and pl^e- 
judices of particular estates, backed by political power, W^jil 
easily overbear the general interests of the nation and it$ 



• [See^abov^ Ch. vi&.] 



thought Oh tho other h&nd, where there is a qbss . 
so that each class is ccnnposed of members of 
'diberent estates, national liffe becomes more social, •and 
politics gain a more varied stimulus and a higher tone. 

^ ^Classes have very often been formed on the basis of Prapwty 
property?) ^n these constitutions) by census {Cemusver- 
/wf««^),/property becomes the determining political force, 
and citizens are valued by the amount of their income) 

•This arrangement seldom corresponds to facts, and^its 
principle belongs rather to economics and private law than 
to public law and politics.) * A n|ere piathematical principle 
of this kind^is not to be compared with an organic division 
which* looks first to the differences in political .fitness and 
capacity, so far as it is possible to see and measurS them. 

But to do this is no easy task. Speaking generally, four 
main Classes may be distinguished in the modem 
State ; , 

(1) The Governing^ Class : princes an(| officials, with Modem, 
public authority, which gives them a superior position to aU 
other Classes, at the head of the State. 

(2) The . Aristocratic^ which does not govern as 
such, but occupies an independent and distinguished position 
between the Governing Class and the nation at large. 

(3) Xfet&Qr.called * ThirA-Est^e,^ i. e. the class of educated 
and free citizens in town and country; t he Middle Class 
proper . 

(4) The -Peopl e {die grossen Volksdassen)^ or the Fourth 
Estate, including the lo^er class of citizens in the towns, as 
well as the peasants: the great mass of tke ‘working 


Governing Class form the apex*of the State, the 
'People are its base: the energy and solid strength of a 
#epend mainly on healthy relations between these 
’^The two intemjediate classes)Qomplete, while 
'" ait me aci^oii of the first class : modifying it with tl^ 
\ .ot aristocracy and representative demoq^<7« 
education anS inWre jfavoured social conditions 
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giv^ them the capacity, as their lofty feeling for law and 
freedom prompt them, to watch over the conditions of the 
general national welfare. Tlteyf^are the natural guardian^s^ 
leaders, and representatives of the lowest and largest 
class. ) 



CHAPTER XVIII. 


SURVEY OF MODERN CLASSES. 

Governing Class of to-day is historically connected ». The ^ 
through Its princes with the earlier Nobility, though it Class, 
has now risen above them to a sovereign position in the 
State.^ • 

/^The subordinate members of the class, officials and 
functionaries, and in republics the highest •officials of aWf 
spring chief j from the two middle cla^fees, and are socially 
connected with them ;; or ifr their parents belong to the 
great lower class, their superior education and profession 
put them socially on a level with the aristocracy .or upper 
middle class, and they retain thi^ position when they resign 
or lose their office. The authority of their office raises 
them above their neighbours. (The lowest posts and offices 
reach down into the lowest class of all, that of the un- 
ec^cated masses., ^ * 

(The Aristocracy no longer form a dose estate with special s. The 
ri^ts. Socially and legally tRey are connected with the'^"“***®^* 
other classes by the common rights bf citizenship and 
essential equality, both in public and private law. Distin- 
gu»hed men from the lower classes from time to time raise 
themselv^ and tj[^eir families to the social level of the 
fiTi$tbcracy,^and are gradually Tecognised as belonging to it 
Still 6ften^, members of the aristocracy or their descendants 
Ipse the conditions which mak| their position possible, ^nd 
fure obliged to drop from the sunny heights of aristocn^tic 
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life to the lower levels of society. [It is impossible to 
acquire the appearance or attributes of aristocracy 'withput 
property/ or liberal profession, or higher education. Hence 
the class is essentially a shifting one, exposed to constant 
changes by thfe ebb and flow of its members. This con- 
tinual movement keeps it in the closest connection with the 
upper and educated citizen class ; and facilitates inter- 
marriage with the classes below it^ 
j^The transformation of the mediaeval nobility into the 
modern aristocracy was first ^nd slowly accomplished in 
England amid an ak'stooratic people.. On the continent 
the debris of the feudal nobility occasionally obstruct th^ 
path ^f public life : but as yet the new aristocracy only 
occupies a doubtful and disputed position. Tte influence 
of aristocracy is visible in society, m the manners of couits, 
knd in nominations to higher offices, but has as yet no 
recognised place m the legal and political consciousness of 
European peo^les^' 

The German Eirfpire ought to supply this want by a 
timely reform, which should /ollow on the lirifes suggested 
by the progress of history. / Aristocracy cai^no longer be 
an exclusive or a sovereign order. Its place is that of a 
mediator softening the violence of authority, controlling 
the passions of the masses, and giving a higher tone to 

citizen class [gebildetes Burgerthuni) or the 
Third Estate^ * ^ 

(The histd^ of the French Revolution throws a clear 
light on thi character of thisf class.) The term * third estate ’ 
{/iers ftat) in Frapte was borrowed from the organisation of 
the feudal State, where it denoted the Citizens summoned 
to the States General, and there occupying a modest and 
fumble position below the aristocratic estates of clergy and 
liobility. I f 


public life.^ • 
trhe educated 


The Ahh6 Siey^s, whose fitmous pamphlet on the diiyci 
Fni^noce eststtc brought light and fire to the revolution/asked and* 
answered two questions : fifst, What is tWiWM estidel^ 



; , ', ",t8j;; 

.^Sfer^ing ; siKond, What has the third estate been hittier- 
^^I^Nothing. Both answers are extravagant, but the fii'st, 

; % exaggerating the claims ot the third estate, xnake^the 
veiry conception of it impossible. If it is really everything, 
there can be no grst or second or fourth estate. It ceases 
then to be an estate or separate class, and is identical with 
tte whole nation. * • 

^In the first French Revolution the third estate did acttfally 
* demand that the two first estates, the clergy and nobility, 
should unite with them in a single National Assembly 
^When this was^ccomplished, the thivl estate absorbed the 
jrest, and as’the one and equal nation (das sine und gleiche 
stdndtlose Volk) destroyed the entire organisation of the 
State. / But(in spite of their theories of equality, the^iatural 
differences among the people made themselves felt) The 
clergy and nobles were merged un the third estate, but as 
‘parsons * and ‘aristocrats • they became persecuted orders 
and fell a, bloody sacrifice to the Resolution. But tbf 
Government was still a chaos fermenting with new divisions : 
the fourth estate sprang into power and produced the leaders 
of the Cony||g:ion, whose red rule made the power of the 
- Gironde and^e third estate grow pale. Thus the Revolu- 
tion, which sought to prove the^truth of Sieybs* words, only 
showed how false and inadequate they were (^he third 
estate had identified itself with the people; and^posed as 
its representative. It had to learn that there were great 
masses outside it who were not content to ^e merged^ in 
one general body under its guidance.^ 

The same opposition betwedh the educated bclUrgeois class 
: and^the lower classes of the people cam; out most clearly 

y elections to the States General of 1789 had already given a 
practical extension to the conception of the third estate. In the middle 
■^es it was limited to the citizens of the towns: in 1789 the peasants 
as well. De TocqneviUe, CEuvres, viii. p. 139. 
f^^.'?,|lbQhe8p^ezie personifies the jealous hatred of all 'higher* classes 
idolatiy of the people. His declaration of rights con-^ 
sehlsnbe : * Tonte instftntion qni ne suppose le pmfie ban et U 
eorr^ibk est vicieuse/ . Cl L. Stein, Geschichte dor smdkn 
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in the French Revolution of 1848 and the Napoleonic 
Restoration of 1850, and again took a grim form in the 
Commune of 1871. Napoleon III, resting on the support 
of the fourth estate, had forcibly overthrown the third 
estate which had a large majority in the National Assembly. 
Then, after his defeat at Sedan, he was dethroned by a 
general rising of the masses; but the fourth estate sopn 
snatched the power from the bourgeois class in Paris, and 
established the Commune. 

In Germany., The Same opposition was seep in Germany at the time of 
the Peasants’ War. But happily for Germany the antagonism 
has, in recent times, been less sharp and hostile there than 
in Paris : though it is not without influence both in the town 
and country population ; in the latter, more in questions^of 
; religion and the relation of the uneducated masses to the 
authorities of the Church, ^n the former in economical and 
i social questions. « 

T^ieGitizen # (This citizen clasg, though historically connected with the 
third estate of the rtriddle ages, cannot properly bear this 
name ; it is no longer a rigid exclusive estate Vith special 
rights. Like the aristocracy it is a fluid^ody, whose 
members ^continually come and goy (But the more educated 
citizens, the ‘educated dieses’ {die Gebild€ten\ are still 
essentially distinct, both from the aristocracy and from the 
people, and the distinction affects the constitution, and still 
more the policy and administration of the State) They 
differT rom the aristocracy in this(that they make no special 
claim to a position of authority, an^ therefore demand Ho 
peculiar privileges, either of •title or rank, or of representa- 
tion in an Upper If^use or a first chamber^) (^heir eduction 
is of a civil character, their social and political status rests 
on the basis of common nationality and common rights, so 
tj^at they naturally share in popular representation. They 
are raised above the more numerous dasses of the people* 
by superiority in scientific or artistic training, by social “ 
reflifement and the practice of liberal professions; th^; 
work vrith the brain rather^ than the hands, and devbtiS 
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themselves less to the material needs of life than to its 
h^er intellectual efforts.^ , 

^hey form a popular class ( Volksstand)^ but rise above bntK^poimiy 
the mass of the people : like the aristocracy, they are an ® , 
intermechate estate (Mittelstand), but they nearer to the 
class below them, and they receive constant accessions from 
it^ In^ England ' gentlemen ’ come under this head, but 
•are a narrower and more select class than that of the upper 
citizen class {das hohere Biirgcrthum) in Germany, France 
and Italy. Under this head come the following classes of 
tji£.populatwn : — • / 

• 1. Government officials {Statsbeamie\ excepting the itt com. 
highest, who belong to the first, oi governing class, gnd the 
lower grades, of mere clerks and servants. 

2. The Clergy, and the Teaching Class generally. 

3. Lawyers, physicians and chemists, students, and men 

of letters. * 

4. Artists, engineers, and members of 4he higher technical 

professions.^ * 

5. Merchants and manufatturers. 

6. The highest class of handicraftsmen. 

7. Capitalists {Rentiers), * 

8. Great landowners, not belonging to the aristocracy. 

^Higher education^ though not necessarily that of an Uni- 
versity or Polytechnic^, is an essential attribute of this classy 
and it generally(implies an amount of means sufficient to 
aUoiv leisure for publip affairsti Election to government 
offices, as a rule, presupposes an University education : and 
the -superior fitness of this class to take part in* the work of 
representative bodies generally gives tfiem, in the absence 
of special laws against it, a preponderance in national 
assemblies and legislative chambers. 

,r (This class, as a rule, is the most influential in the life of its political 
'dm State : it takes the lead iif public affairs, and determines 
ppblic bpin^n* Though its membership is determined 
4 ^i^on, property^ and prof^ion, without regard to &irth, 

# ntay fitly be compared with the old class of Freepien 
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{Vollfreie) or the mediaeval class of the Mittelfreie. Like 
them it forms the mam body of those who possess poUtvral 
rights, and holds a prominent place in public offices^ 
lowest The great popular classes (die grossen Vo/kse/assen\ the 
‘ fourth estate,* and the proletariate. In this class \|fe include 
the great mass of the people who do not belong to the 
^ three upper classes, ‘ the people,* as we sometimes call them. 
(It includes men of the most varied occupations and con-; 
ditions of life, but all connected by the tie of common 
country and nationality, and above all, common rights as 
Its com- citizens j{Siats3urgerhchi)\ It comprises the following 

position. groups, occupying various places in the economy of the 

Stale 

(a) The mass of peasants who work by themselves or 
with their servants, ploughing, mowing, gathering crops, 
tending vines or cattle. ‘They form the largest and most 
vigorous element in this class, and are a great source of 
tiational strength, 4rom which the other classes draw new 
life and vigour. ** 

(^) Herdsmen, fishermen^ seamen, and miners, and 
generally dl labourers whose work brings them into 
immediate contact with nature. , 

(r) The lower citizen oPass (der niedere jS&rgerstani)^ 
both in town and country, including first the small master- 
artisans with their men, and small tradesmen, but also the 
lower industrial classes, whether they work in their own 
homes, at hand-looms for instance, pr in factories. 

The lower employes <^f the State, or pf professional 
men j privates in the army, clerks, &c. 

(f) The^ ‘proletariate,* consisting of the lowest class of 
servants and day-labourers. 

(aII these groups have this^muchiin common, that they 
sg>e engaged in bodily labour and in the supply of material 
wantsfji It is of course impo^ible to draw a hard and 
line between brain-work and hand-work, for, 
is iAipotent without the otljer. But the distinction 
sound and intelligible one* Bram^-woik requires a 

^ IP 
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'joi^tectoal ttaifling, and a higher standard of hfe. 

• Mechwiicsd work is possible with a minimum of education, 
apd a simple and rudimenta^ way of life. Hence they 
, tiatutally fell into difForent classes. 

hi. further charsypteristic of the fourth class is that, while 
they forifi the necessary substratum of all States, and of 
. national life generally, they have no capacity for govern- 
ment. ^ence they need leaders and representatives, 

*a rule they express the passive and subordinate element in 
the social body, but whet\ their passions are roused to 
revolt, nothing can resist the force with which th^ over- 
turn the pvisting order and make their will law. They are 
strong* enough to change a government or to extort^a con- 
stifUtion : they can overturn a throne and entrust the power 
to new men or new dynasties, but they have no capacity for 
government j for them to govesn is for the pyramid to 
stand on its apex. ) . 

(This class has^ never yet had such ,pn. importance 
pditical life as in the European States of the present day.) 
For the firsftime the serving^classes {die dienenden Classen), 
in the narrow sfuse of the word, have, become free men : 

.< even the lowest class feel that they have a share 
well-being <rf the State, and a cl|im to political righte. ^e 
K statesman' of to-day is forced,i by circumstances,! to pay 
special attention to the condition of this fourth estate. It 
Js not enough now to hear and consider the public opinion 
'.'.of the. educated classes : the masses, with |{>eir instincts 
' aiid mssions, have glined in influence^ (The modern 
'■ Stat^-spe^ng primarily of Ihe European, that is, of the 
.Aryan nations-(bC)in this sense, (beepme more widely 

, , , 3Bait 4e fourth class is so wide that it includes la^e . 

• ■ ^ups of different occupation and ^des of life. (Jt 

strcHigest and weakest elements in the pditiew.; 
sf It-jjj essdrtid.to. the safety smdAe maintei^n 5 e,i)f; 

•' i« cK^stkotly threatening its very ejdstii^,: 

r«n» be fbflnd in the peasant*class, ,bp| 
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even, they need to be quickened by some religious or 

intellectual movement if public order is to be saved from 
des^cruction.) Next to them come thejpwer citizeiL dass 
Its want of IKleinburger), Both still retain the communal organisation. 

orgaiiiaation. Z, ... -iv.. 11 

But this IS not*enough for the needs of tqe crowded masses 
of citizens in the towns, and other social bonds Save been 
broken. The old organisation, which united master crafts- 
man with one another and their journeymen, has perished. 
The old system has decayed, and has left whole classes; 
especially the workmen in factories, unorganised. ( The 
voluntary associatioi^s and trades-unions of workmen are 
the first germ of a new organisation. (Society suffers from 
this disorganisation : community of interests, of edhcation 
and oi spirit among the different classes of labour, if uot 
annihilated, is certainly disturbed, and the general ferment 
tends to an aimless war of every man against his neighboury 
(Measures of police are useless : .they may check or suppress 
the evil in papticglar cases, but they often aggravate it by 
applying an irritating treatment where remedial measures 
are needed.) It is not surprising that atheism and com- 
munism have found a fruitfuf soil in the lower strata of the 
fourth estate, and that in most iarge towns, and even in 
some parts of the country, the rank weeds threaten fo choke 
the nobler .growths of the past. 

The Prole- (The Proletariate form the lowest grade of the fourth class^ 
“”**** (It must not be identified with it, or organised as a class or 
order. The business of the statesman is rather to merge it; 
as far as possible, in the other classes, and so prevent its 
growth as. « separate body. ^It consists mainly of the waste 
(Afi/d//e) of other classes, of those fractions of the population 
who, by their isolation and their poverty, have no place in 
the established order of society]) 

It is false and politically dangerous to. divide the isdiab^ . 
tints of a State by a fixed line into ‘ those who and 
Vthose who have not,' and to sum up the latter as Aife pro- 
letaiiate, and set them in opposition to the 
inorganic view, which has blen too inuch 



siri^VMY 

. . ' p“ ^ '''■ . . '* 

4a sf»^d ,j8iid become dominahti it would involve the 
detraction of civilised society Jby a new wave of barbarjsni. 
Happily, the majority of those who have not are still in 
organic connection with the other classes, and find satis- 
faction in this. / Children without property hrp not part of 
the proletariate, because they find support and education 
>in the family, and share the position df their parents. 
Even orphans find family life in the organisation of the 


^ Again,(the mass of farm servants,] male and female, (who 
have no property cannot be incluaed in the proletariate, 
l^cause they do not stand alone in the world, but find a 
home in the farm or family of the peasant, and share^n the 
life*of his class.^ (When handicrafts were better organised, 
'the journeyman was a member of his master’s family, and 
even now that this tie is dissolved, the sense of belonging 
to' the artisan class lifts him above the proletariat^^ (Even 
; domestic servants {Diensiboien) live in a p<9sition of some 
.comfort, and have some share in the Hfe of thedr masters' 
The occupatfon of a soldier^ supplies him with pay and 
honour. ^ 

^he most dangerous feature is the disorganised conditior 
.dr the common laboure^: ^it is in^this class that the mass ol 
the proletariate has grown to such large and threatening 
proportions.) (The true art of the statesman i^ill lie, on the 
one band, in trying to prevent members of the organised 
classes of labour from falling into the unorgamsed prole- 
tariate ; and on the other, in assisting as many as possible 
to. rise from the proletariate intb the organised cf&Ss, where 
d&ey can obtain a comparatively secure ftibsistence.; The 
j^l^ariate thus narrowed would need not an independent 
organ»ation'> for which it is unfit, but a body of guardians 
which should defend its interests and act and 

capacity to fill the offices oi 
members are capable of holdAltg 
from theh^- Jl 
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ought to have a share in the representation of the nation, and 
the^State will do well to see that the third class, with their 
superior education and greater leisure, do not, as they do, 
completely deprive them of this. But as the members of 
this class often"have neither leisure nor ability to represent 
their interests in person, they must be able to efect repre- 
sentatives from “beyond their own class. Finally, the im- 
portance of this class entitles it to a vote : but where the 
social importance and capacity of the individuals composing 
it is so various, it is unjust to gjve equal power to all. 

The real interests of the proletariate proper demand 
Patrons (Patrone^ Schutzherren^ Mundherren) rather than 
representatives, w^hich it cannot find in its own ranks" The 
higher the position and influence of the ‘ patron,* *the 
more effective would be the defence of the rights of the 
t»roletariate. 



CHAPTER XIX. 

THE RELATION OF THE STATE TO THE FAMILY. 

4 

« c# 

I. The Tribal State — Patriarchal Government — 
Marriage. 

Ancients and moderns alike have found in the family 
the pattern of the State'. The State, they say, is an 
extension of the family, the head of the State being the 
father, the people his children. ^ ’ 

This comparison is only true in a limited sense ; it only Difference* 
applies to th€ mtriarchal Slat^, not to the higher forms of staiL*S.nd * 
the State, whidi are based on nationality or humanity. p*"'**^’ 
It is necessary then to point out the radical differences 
which distinguish the State fror^ji the family. 

I. The family is based upon marriage. Its members are 
united by the marriage tie or by blood. But these concep- 
tions which are essential to the family are by no means 
essential to the State. The members* of a Sta,fe, as such, 
are not connected by mirriage or blood. They have not 
always the right of intermarriage, still less do thi^ share a 
common descent. The fundamental rights of the family are 
then independent of the State \ 

^ Cicero, de Officiis, i. 17 : 'Prima societas in ipso conjugio est, 
proxima in liberis, deinde nna domus, communia omnia. Id autem est 
prindpinm urbis, et quasi seminarinm reipublicae.* Even Roussean, in 
nl^ CofUrai Social, though inconsisteiftly with his main view, says : * La 
famille est la premiere image de la soci^t^ politique.* [Arist., Eth, 
viii. 10. § 4 ; Pol. i. a.] • 

, * Pom|k>niu8, in Dig. 1 ., Tit i^tde feg Jur. \ * Jura sanguinis nullo 
jure civih dirimi possunt.* 

O 2 
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2.lJ^he State is based on the organisation of the nation^ 
and its relation to the soily But these ideas find no place 
in the family. The State consists rather of individuals, or 
orders, or classes, than of families, and only exceptionally 
approaches its members through the famHy, only interfering 
in family life when there is a special demand for it, and in 
thf case of guardianship. Lastly, (the family has no con- 
nection with the soil. 

3. The two organisations differ in character. The head 
of the family is the father, whcse authority is the care of a 
grown man for the defence of hi^ own flesh and blood ; it 
is essentially a guardianship [Vormundschaft). In the 
natior the different classes have interests apart from those 
of the prince their head ; their families are not connected 
with his, nor are their individual members his children 
or his wards. The government of the State is political. 

Hence the family is not a pattern of the State, but only 

* of one particlilar form of it, the patriarchal Family law 
therefore belongs to private, not to public law. 

But even in the Aryan nab' ons the beginnings of the State 

* are connected with the bond o£ the family and the tribe. 
It was here that the first leaders, judges and magistrates 
found the necessary support for tfeeir authority : and it was 
only gradually that a political order arose which outgrew 
these limits. * 

The tribal-constitution [Geschlechterverfassuni) served as. 
a bridge between the family and fhe State, and fell away as 
soon as the State was assured. Among most ancient 
peoples, Irn the Mosaic constitution as well as in those of 
Greece and Rom*e, we find tribes with a political meaning, 
which afterwards disappear. The filial respect of the 
Arabian tribes for their chiefs finds its parallel ih the Scotch 
dans. The old German names of villages point to the 

^ Gobineau, Sur Vinigaliti des races humaines^ ii.p. 2 70, notices tliat 
•the patriardkal view, which regards the authority of the father as.typi^l 
of toe sovereign power, has been admitted by the Aiyims only in a cau- 
tious and modifl^ whereas it has continued to Mtisfy the Chinesei 

ii2 whom the yellow race pr^ominate. 
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■ • 
settlement of tribal communities ^ and the old Slavonic 
coQimunity is also based on l^e family. ^ 

The tribe differs from the family in being extended to 
include several groups of blood-relations {Sippschaften^^ but 
its organisation follows that of the family. The chiefs 
of the tribe are generally marked out by their high position 
in the family, but the need for unity limfts the headship 
of the tfibe to a single head of a family, and it may happen 
&at choice or election takes the place of hereditary right. 

The only State strictly njodelled on the family is the 
patriarchal State {die Faitiarchie).* Tlfe Chinese Empire of ‘ 

‘ jhe mean,’ or of perfection, has held fast for centuries to 
the fiction that the head of the State is father of his jjeople. 
GoBineau, who has shown grounds for believing that the 
State was first founded by Aryans, ascribes the patriarchal 
idea to their suggestion. But the* vast mass of the popula- 
tion of this great empire, which has been gradually united 
in one family, is of a Malay stock, a ye 1 fow#race, modified^ 
by darker elements. ' This population? which is naturally 
inclined to ad easy material ^istence, willingly acquiesces 
in the paternal absolutisp of its rulers,, and honours the^ 
traditional order of the State as a divine civilisatiqp. It is 
not stirred by the sturdy sense of freedom which is inborn 
in the Aryan nations, and it has no aspirations. The 
authority of the Emperor is in theory absolute, but is in 
fact limited in many ways by the quiet spirit of all classes 
of the people, by the scholastic learning of the maodarins,an*d, 
above all, by the force of^hereditary family usage. ‘ Le Fils 
du del pent iout^ mais A condifioh de ne vouloir qtit^e qui est 
connu et tradiHmneV (Gobineau). But af ^^igorous political 
development is impossible where the State and its members 
are kept in a perpetual childhood. 

influence of family life on the well-being of the State 
is a very different question. Its influence, though mainly 
indirect, is wide-reaching, and can hardly be estimated too * **** 

♦ Glerkr, Gencssensc/tqftsreem, f868, i. p. 29. 
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highly. Hence the State is not only bound to defend family 
law as a part of private law, but has a special interest ^in. 
advancing and maintaining the welfare of family life. As 
the family is not a political institution, the power of the 
State is small,' and mainly indirect : bu)!; there are some 
relations in which it can and ought to limit ^dividual 
caprice. 

All the more advanced nations attach cardinal importance 
to Monogamy. Polyandry confuses descent: polygamy 
produces discord. The full ui^ity of marriage, the complete 
reconcilement of the sexes, can only be realised in mono- 
gamy. Nature and the moral ideal alike demand it. When 
the G^allic bishops were zealous against the bigamy*' of the 
Merovingians, and did not yield till the latter resigned *this 
ancient privilege of Teutonic kings, they were defending not 
merely a Christian, but also a political principle. Mono- 
gamy raises the wife to a full society with her husband, and 
rso gives her sn ennobling influence on him. Polygamy 
degrades the wife,* and her degradation reacts on the 
husband and debases him.^ Monogamy i^ one of the 
advantages of European and Christian peoples ; polygamy 
is the hereditary curse of the East. 

The legal relations of ^sband and wife are a matter of 
great importance. 

Here Roman law fell short of the Roman ideal of mar- 
riage. While the Romans regarded marriage as a complete 
ahd intimate union for life ^ their older law treated the wife 
as a daughter, no less absolutely in the power of her 
husband ^onventio in manUm\ than the son in that of his 
father, and the ^&ve in that of his master : while the later 
law resolved the union into a mere connection of two inde- 
pendent persons. This ‘ free ’ form of marriage \Hne con- 
ventione in manum\ became more frequent as Roman morals 

‘ Modestinus, in Dig. xxUi., Tit. a, de Fiiu nupiiarum : ' NnptiUe 
sunt conjunctio mans et feminae, et consortium omnis vitae, divini et 
hunsani juris communicatio.’ « 

Justinian, Inst i. 9, § i : < l^uptiae sive matrimonium est viri et 
mulieris conjunctio, individuam consuetndinem vitae continens.* 
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grew more corrupt, and helped forward the decay of the 
Republic. ^ 

German law, on the other hand, both in its older form, 
where man and wife retain their own property, while the 
unity and community of marriage finds legaA expression in 
the guardianship of the husband, and in the later form 
of community of property, is in harmony With the idea so 
nobly expressed in the Jewish Scriptures : ‘And they sfiall 
be 'one flesh®:’ and ‘The husband is the head of the 
wife 4 

Even the outward forms of marriage are not indifferent. Marriage 
4 form which emphasises the intimacy and sanctity of the 
relation is to be preferred to one which treats it as the 
arbitrary result of a mere agreement. The old- Roman 
principle that ‘ consensus facit nupiias ’ is dangerpus because 
it leads to the idea that marriage is a merely conventional 
relation : and hence it is only natural that the customs of 
many peoples demand a religious cerem^nyf and the usages 
of the Christian Church lays stress orf this. But, further, 
the legal sedhrity of the fam^y, which is of the utmost im- 
portance, is incompatible^with a secret marriage, and is only 
satisfied by a public form with documentary evidence. The 
‘civil form* satisfies these conditions. Had not the ecclesi- 
astical form been abused by the clergy to interfere with the 

• 

• Gen. i. 2-34, quoted by Paul, Ep, to Ephes. v. 31 : ‘ There'bre shall 
a man leave his father and his mother, and ^all cleave unto his w^e : 
and they ^all be one flesh|| Tacitus, Germ. 19 (of German wives).: 

‘ Sic unum accipiunt maritnm, quo mode unum corpus, unamque vitain, 
ne ulla cogitatio ultra, ne longior ci|piditas, ne tanquam maritum, sed 
tanqnam matrimonium ament? Schwabenspiegel {IVacST 6) i *Wan 
die (tin man unde sin wip) rcht unde zedelichea ^er e chomen sint, da 
ist nicht zweiunK an, si sint wan ein lip.* 

^ Gen. i. 3-10 : * Unto the woman he said . . . thy desire shall be to 
thy husband, and he shall rule over thee.’ Paul, Ep. to Eph, v. aa ; 

' Wives, submit yourselves unto your husbands.’ SachsenspiegeL i. 45* 

I 1 : * A 1 ne si en man sine wive nicht evenburdich, he is doch ire 
formiinde^ unde se is sin genotinnei unde trit in sin recht, swenne se in 
sin bedde gat.' Code Civtl, Art. 213 : *Le mari doit protection k sa 
femme, la femme ob^isbance k son mari.’ Austrian Code, § 91 : * Der 
Mann ist das Haupt der Familie.’ Co(U of Zurich, §127: * Der £he- 
maun ist das Haupt der £he.’ 

• 

« 
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freedom of marriage recognised by the State, and to maJEe 
legislation dependent on the^ views of the Church, modi^n 
States might have rested satisfied with it. But these abuses, 
and the existing diversity of religious opinion, have made a 
purely civil foriii necessary. A twofold form is now in use. 

(1) The civil marriage before the officers of the State, 
which is necessaly to make a marriage valid. 

( 2 ) The subsequent ecclesiastical ceremony, conducted 
by a clergyman, which gives a religious sanction to the 
marriage. This is voluntary. ,,, 

Eirconrage. The cinperor Aug'iistus- made an attempt to encourage 
marriage, marriage and population by law. Such measures coul^ 
only be necessary in an unhealthy and abnormal condition 
of the people. The life of large towns is apt to be unfav6ur- 
able to marriage, and in Rome the liberty of bequest acted 
as an additional check, since a rich man who was unmarried 
could be sure of being cared for.dn his old age by the servile 
/complaisance of greedy relatives and friends. Augustus 
might well say ; ‘ It is not houses, or colonnades, or market- 
places which make a city, but^ its men. ... IV you persist, 
Rome will become the prey of Greeks or barbarians 

But in^the country, too, we find legal restrictions with a 
view to maintaining peasai^ts’ holdings, and to prevent the 
partition ofi estates. Thus in many places only two children 
inherit {Zweikindersystem), in others all but the eldest son 
{der Erbsohn) are regarded as farm-servants, or sent abroad. 
TBe means which thd State can use to encourage marriage 
and population are limited, and in any case, as Augustus 
found, aPT unpalatable. Carriage cannot be directly 
enforced, becausq*the freedom and will of the parties is 
essential to it Even in the case of the head of ^e State, 
where public interest may make a marriage very desirable, 
the will of the State has to give way rather th^ encroach 
l&pon individual rights or violate human freedom." Queen 
Victoria successfully maintained the freedom of the monarch 

« [Dio C&i. Ixi. a-Q.J 
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lliis respect against uig|tot political considerations. The 
$^e can only act indire^y, ^y attadiing privileges to mar- 
riage, and disadvantages to celibacy, without treating the 
latter as a crime; and this was ti^e method adopted by 
Roman legislation. * 

In modern States, on the other hand, it is more common 
to find restraints put upon marriage in the* interest of public 
^ welfard ^ Such laws are prompted by an unsound condition 

society, especially by the evil of classes without property 
or occupation. The comnjunity may then demand, in its 
own interest, that those who wish toimarry and found new 
/amilies should prove that they can support a family without 
burdening the public. But to go beyond this, and make 
mirriage conditional on the arbitrary consent of the State, 
is an unjustifiable infringement of individual rights. 
Further, legal restrictions on marriage rather promote than 
hinder the birth of illegitinaate children, and so increase the 
number of the ill-fed and ill-cared-foj population. Thf 
foundation of a family and the hel^f of the wife exert a 
moralising tnfiuence on th^ husband, and may even be 
economically advantageous : and therefore, as a rule, freedom 
of marriage is to be recommended. If the laws have in 
view the good of all, they mifst make it possible for the 
poor man to choose a mate in his poverty and. a legitimate 
mother for his children. * 

The State cannot properly interfere with the private re- 
lations of man and wife *. But it caA and ought to purtish 
breaches of conjugal fidelity, on the complaint of the injured 
party : and so defend the purfty of marriage, 's* 

* Community of wives, as proposed* Jby Plato for the 
guardians of his ideal State, degrades marriage and destroys 
the family. The prostitution of the wife, practised in some 
ca^at Sp^ta, is a relic of barbarism. But the ^emancipa- 
^on bf the Aesh,’ advocated .by the radical-socialist school, 

[|'or laws end customs restraining marriage, see Mill, Pgliticai 
$em 0 myf Book ii. chap, xi.] ^ 

0* The Lsam tf Afanu (iti. 46) lay down rules on the subject. 
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as a progress in the freedom of tijp individual, is a degrada- 
tion of the moral freedom of man to the sensual freedom qf 
dogs'. 

Lastly, the State’s provision for permanence of marriage 
and limitation df divorce must be mentioned. 

Even in pre-Christian times dissolution of the tie was not 
always left to the will of the individual man and wife. 
Many legal systems allowed the husband to dismiss his wife, 
though he was generally required to show sufficient reason, 
and, as we see in the old Teutonic laws, incurred serious 
disabilities if he couldi not The wife, on the other hand, 
could not dissolve the marriage. These regulations, con- , 
firmed by custom, express the public regard for marriage as a 
union for life. It was a distinct breach in this conceptibn 
when Rome, adopting the Athenian view, made free mar- 
riage dissoluble at the notice of either party {nuntium mittere 
uxori^ s. marito). This was in gueat measure a result of the 
^ecay of morals# at .Rome, and again reacted on it. 

Christianity introduced a new and more complete law on 
this question. The words of (J)hrist himself agsfmst divorce 
were so emphatic that®, though they did not definitely 
create a new law or alter ihe old, they indirectly moulded 
the legal conceptions of CJiristian States. The Catholic 
Church developed a rigorous system of marriage law, and 
in spite of Christ’s express recognition of adultery as 
a ground for divorce, in time came to forbid complete 
divorce altogether, afid only to allow outward divorce 
{separatio a toro et mensa\ and tfeat on few and grave 
grounds, f he mediaeval Christian States so far adopted 
this view that they allowed questions of divorce to be 
treated entirely before ecclesiastical tribunals. In more 
recent times the State has rightly resumed the treatment of 
these questions, and the Protestant Church has admitted 
divorce on ground of adultery or equivalent reasons.* 
Finally, in deference partly to modern ideas of natural 


* Matt. V. 32, xix. 8; Ma^ x. ii, 12 : Lake xvi. i8* 
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rights, partly in the interest of individual freedom, modern 
legislation has extended the gsounds of divorce, and made 
it easier. 

But two principles have been generally retained : — 

(i) Th^it marrihge may not be dissolved merely by the 
will of one party, or the agreement of both, but only with 
the intervention and sanction of a court of law. , 

• (2) That this sanction must not be given without suffi- 
cient reason. 

The Church, speaking to* the moral and spiritual nature 
of man, is the proper advocate of* the 'principle of indissolu- 
bility tyhich the ideal of marriage demands. The State, as 
concerned with external compulsion, is bound to consider 
the imperfections of actual conditions, and to permit the 
outward dissolution of marriages which have no inward unity 
or cohesion. But, so far as national customs and individual 
development allow, it ought still to retain the principle of 
indissoluble marriage as an ideal, and subject divorce tc^ 
a rigorous ct^ntrol. 



CHAPTER XX. 

TI/E /^ELATION OF THE STATE TO THE FAMILV. 

‘ II. Tri*!!! Position of Women. 

Political Hitherto all nations have regarded women as belonging 
women?^ to the Same people and nation as their husband or father, 
but as only indirectly connected with the State, not as full 
members of the State with full rights {voiiberechtigte Stats- 
glieder und Statsgenossen), But the modern period has 
given birth to ta different view. As early as the French 
Revolution of 1789,*' a women’s petition to the king de- 
manded that political rights s^iould be grantei to women. 
The petition, though supported by, Condorcet, was rejected 
with scor,n by the. National Assembly. In our own time 
the same demand has been fidvocated in different countries,” 
and especially by John Stuart Mill both in his writings* and 
in Parliament’. In France, fidouard Liaboulaye ® has 
spoken on the same side. In some States qf America 
attempts have been made to give women a share in political 
rights and duties ' 

Mill. The mairi reasons alleged by Mill for the direct participa- 

tion of women in Jfie State are : — 

ia) Women have the same right as men to be well go** 
verned, and good government is the object of representation. 

But children have a natural right to b^ jirell governed, 
that is, to be protected by the^State ; but no one argues that 

* R€pnsefUatHfe Gwemmmi, ch. 8 Subj^ciiq/* Women\. 

■ fftstoire de PAmMqtu^ vol. iii. , 

o [In England female ratepayers have a vote for Town. Conndla and. 
School- Board».f /■ 
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they must therefore have a vote. The right to be well 
governed does not involve the right to take part in or to 
control the government: the former is a purely passive 
right, the latter presupposes personal capacity. 

(b) There is a. glaring contradiction between private and 
public rights which ought, to be removed. In private law 
women were at first limited in th^ir acts, -and regarded as 
wards Of their husbands, but when it* was recognised 1:hat 
women could manage their own property, this tutelage was, 
abolished, and the sexes put on an equality. On the other 

* hand, in public law, the difference^ is maintained, * We 
require women to pay taxes with men, and refuse them the 
right 8f. giving their assent to them or of controlling their 
ejijDenditure. It is unjust to deny here the capacitj^ which 
we have admitted elsewhere, and to prevent the extension 
of an equality, which has proved.beneficial in private life, to 
the field of public affairs. . 

(^) There is a further inconsistency ig opr present laws. The Rnoir 4 Jy 
Many nations which deny all political rights to women, 
occasional!/ bestow the supreme power of government upon 
a queen^ 

This does not apply to Greece and Rome. Heliogabalus 

• introduced his mother into senate, but so shocked 
Roman ideas, that after their death a decree qf the senate 
was passed devoting to the gods below any one who should 
introduce^ a woman into the senate*. Most Teutonic 
nations confined the monarchy to males; Tacitus {Agrkoia 
1 6 ) mentions, as a pecfiliarity of the Britons, that they admit 
female rule \ neque enim sexunfin imperiis discernjinf\ ^ The 
Lombards too often allowed succession to the monarchy 

‘ through the female line. In more modern States women 
have frequently sat on the throne, and the last few centuries 

^ [Lampridius In ffist, August, chap. 4. 18. But women were not 
exdnded from the Principale. Cf. Mommsen, Rom. StaeUsrecht, 
ikp. 764.] 

^ 4 ^ii^scl]^-miotes Aifstot Pot. iii. 6. 16 {Sihnsidtr^ for the state* 

'.ment that many foreign nations are ruled by women. The reference is 
' fi^pogi he appears to be misundeiltandin^ii. 9. $ 7.] 
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have seen female rulers in England, Austria, Russia, 
Spain, Portugal, and elsewhere, under various forms of 
government. 

Why this strange exception ? Tt might seem more natural 
for a woman to* hold a subordinate office in the State than 
to be its queen. It can only be explained on thfe ground 
that the position of the head of the State has been treated 
as fkmily property, and a woman has been allowed the same 
right of succession to the throne as to the estates of her 
father. The land of the estate was treated as a domain 
i^Allod^ or Lehensguf)^ subject to the sdme principles of 
inheritance. This right had its origin in antiquity, and was 
afterwards extended : and many modern States which have 
outgroVvn the idea of the feudal state, and in other matbjrs 
draw a sharp distinction between private and public law, 
still retain this relic of the old system, which attaches more 
'weight to the family tie of blood, than to the nature of the 
State and the vocation of woman 

(I « « 

(jf) As most womea live in a family, they would as a fact 
generally go with the head of the family : the wife would 
vote with her husband, the daughters with their father. 
Thus the political importance of ttie heads of households, 
who form'^the backbone of tjie State, would be strengthened 
as against the less organised constituents of the State. 

(^) The influence of women on politics is inevitable, but 
at present it is mainly indirect and irresponsible. If it 
onee found a recognised channel, it would act with greater 
moderation and sense of responsibiKty. 

Perhaps, the last argumeat is the strongest; but still 
stronger arguments <may be urged on the other side. 

(^) The consensus of usage in all civilised nations is a 
presumptive argument against a change, which rims counter 
to the permanent conditions and feelings of mankind. 

* Cf. Laboalaye, RechereJu sur la condition civile et politique dee 
femmes i Paris, 1845. It is worth noticing that, as a rule, female rulers 
haTe ^rosper^, partly because they have been more r^dy than inale 
rulers to accept the guidance of grm statesmen. 

0 

f 
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(^) The nature of woman. Her proper sphere is the life 
of the family, for which she yrould be unfitted by mjxing 
largely in public duties and political struggles. Womanly 
virtues would suffer,'— woman’s love as mother and wife, 
her housewifely skill, her fine sensibility ahd sweetness of 
character* — and there would be no gain in political capacity 
to make good the loss. 

(^r) The manly character of the State. The State, as the 
nation, consciously determining and governing itself, cannot 
afford to weaken its manly character by the admixti^e of 
feminine weakness and susceptibility./ 

^ (d) The great danger, that political struggles would 
becorne more passionate and less amenable to the guidance 
of^eason. The State would suffer if its passive elements 
were thus increased, and the active diminished. 

Hence, while we may tolerate* such exceptions as female 
succession to the throne, which in favourable circumstances 
and in a civilised country may do no Jbaam, it would bg 
disastrous to bestow political rights orf women generally. 

But if wdtnen are thus e^luded from a direct share in 
public affairs, their indirect influence on the public welfare 
is not to be despised. Even here it easily degenerates if it 
is guided by political aims : it cfily remains pure and whole- 
some when it is determined by moral or religious motives. 
Women who have been famous in politics 'have generally 
done harm to the State and their friends. Their cleverness 
and acuteness become dangerous intngue : and when ohcc 
the passions of political hatred, revenge, and greed have 
been kindled in a woman’s brfiast, they spread like wildfire. 
This is true not only of the mistresses/ ^f princes, but of 
many wives and mothers notorious in history. The 
histoiy of Rome, the French Revolution, the courts of the 
French kings, all tell the same tale. 

• On the other hand, statew^n have often owed much to 
that quieter influence of women which no history records; 
they l^va^found in their homes the peace which compensated 
|hem for the turmoil of public life, and strengthened them 
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afresh for their duty. Woman’s gentleness has sdftened 
theif savage humours, her , prudence and her sense pf. 
conduct have kept them clear of extravagance and crime, 
and her courage has saved them in time of need. For 
woman’s power‘' is never so great or helpful as in time of 
suffering and danger. More patient# than man,‘ she can 
help him to bear suffering without being humiliated by it : 
her devotion rouses him to sacrifice himself for his country, 
and her admiration of his courage incites him to deserve^it. 

It is a fine feature in the public law of the Teutonic 
nations, that the wift. is regarded as sharing the political 
dignity of her husband. Thus woman receives her true 
place in the organisation of the State, and is amply com- 
pensated for her exclusion from political rights. 

Note. — Riehl in his social-pojitical study on * die Frauen * (JDeutseke 
Viertcljahrsschrift^ 1852), and in his book die Families among other 
subtle observations, has rightly called * attention to the difference in the 
‘.elation of the se^es Cn different classes. The manners and life of a 
peasant woman are mucli more like those of the peasant, than those of 
the woman of the upper middle class are like those of he*' husband ; but 
on the other hand, the former is subject to a severer domestic discipline. 
But 1 object to Kiehl’s attributing a distinctive party character to woman 
and calling her a conservative, ^omen are only indirectly interested 
in political parties, but they ar*ti. interested in all. If we adopt Fr. 
Rohmer’s division of parties into * masculine’ and * feminine,’’ it is 
plain that liberab and conservative will come under the former.' radical 
and absolutist under the latter. 



CHAPTER XXL 

RELATION OF THE STATE TO INDIVIDUALS. 

. I. Natives and Aliens. 

• 

(lifDiviDUALS are not only connected with the State as 
members of families, estates and classes, but stand in 
immediate relation to it.' Modern political theory and 
modern constitutions have tended to emphasise this direct 
relation. Hence we have to consider — • • 

(i)^he difference between Natives, ir Members of the 
State or Nation, and Foreigner^^) 

‘(2)^he difference betv^een jCitizens and other members 
of the nation. We need not consider the different, grades 
within the citizen body till we discuss the constitution in 

hrst difference depends mainly Qp face, and is 
primarily a personal one : (considerations of domicil^ are 
secondary. A man’s firsj connection is with bhe nation^ 
his relation to the' land is less essential. 

( The ancient view that a stranger has no rights, ahd must 
be treated as a creature without rights^ itnless he is put 
under special « protection, though{held oy the Greeks and 
yRomansV, was a barbarous blot on ancient civilisation. 
^^The Tefutonic principle was^more humane, Every man 
• • 

^ This as we, find it at Rome, does not mean that the foreigner 

is cm the same level as the slave, but that his rights are unprotected^in 
the Roman State. Cf. Ihering, Getsi dff txhnischen Rechis^ i. p. 319'fr. 
HostU ^ginslly means ‘ guest,* • stran^r/ and ‘ enemy.* 
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after the law of his own {Jeder nach seimm ange- 

borfften Volksrechty (Modern law recognises that ^e 
foreigner has rights, and protects him according!^ 

What makes I. But there are various answers to the question, who is 

a Native? regarded as a native, and how a man becomes a 

member of a nation. Descent and domicile ar^ the deter- 
mining factors; but they may be combined in different 
ways. 

Nationality may be determined by — 
a. Birth- a. Place of birth {Geburtsort). . This is in the main the 
later- mediaeval vie\^, and is still the principle of English 
law, which distinguishes ‘ natural-born * subjects from ‘ aliens.*^ 
Birth on an English ship or in an English embassy* is equi- 
valent to birth in England. But the principle has bedn so 
far modified that the children of Englishmen, born abroad, 
become English citizens: and naturalisation has become 
much easier®. The law of the United States goes on the 
‘ c same principles 

' b. Domicile. b. DpiPicile. 

: This form of the territorial principle is nibre in keeping 
with modern ideas, because it lays stress not on the casual 
place of birth, but on the permanent domicile of the parents, 
and subsequently of the fuan himself.) But here differences* 
arise, according as settlement is made easy or difficult. 

(This was the principle partially followed by Austria in 
earlier times and by individual German states But 
fhere, too, it was modified by the forms of a personal 
grant of native rights. 


* Blackstone, CqtUm, i. lo ; Stat. 7 and 8 Vic. cap. 66. By the law , 
of 1870, St. 33 Vic. cap. 14, naturalisation has been made still easier. 

' * Birth in the territory of the United States constitutes citizenship. 
But the children of citizens bom abroad acquire it by descent. Sett^ 
ment in the United States is the essential condition of naturalisation, . ' 
which is very frequent. Cf. Story, Cdmmentarus on the ConstUuHen qf 
U S. A., book iii., ch. 16, and Buttimann, Nordam . ' BnndeesUftsmht^ . 
i- 89 - . ‘ 

* Austrian Fundanuntal Law^ $ ap: 'Foreignein’aoqulie. AuatrfiRlsV ; 
citizenship by entering the public service, by adopting a buaaneu widcih V- 
involves regular Settlement in the. country, by a/contitmous se^doshe J 

c 


i 

( 


j 



Chap. XXL) 


NATIVES AND ALIENS. 


2tt 


Ic) Midway between these comes the Swiss principle of c. MembaR 

\ 1 11. -snipma 

membership in the communCj which forms the basis of communa. 

membership of the Canton {(^antonsburgerrecht)^ and of 
the Swiss confederation (Schweizerburgerrecht). (^he rights 
in the commune depend not on place of birth of domicile, 
but on decent from parents who are citizens of the com- 
mune, even though they five outside it ^) ^t is not unlike 
the old* Roman municipal law, which was also based *on 
\mgo from a particular m^nicipiufn 

(d) Modern States, generally, recognise nationality as a rf. Persona) 
personal relation, not mainly depend^t on place of. birth the Stated 
or domicile, but on descent from members of the nation 
and p&sonal reception into its membership (Place of birth 
an(f domicile come in to complete the notion^ « * 

This, in the main, is Jhe principle for France", Prussia^, 
and the German Empire This, system best corresponds 


for ten years in the country.’ But by the FundantetUml law of 21 Dec.. 
1867, Art. 3, foreigners cannot enter the public service till they have 
become membe|^ of the State. The other conditions were abolished by 
a Court-decree of i May, 1833, andjAn Imperial Ordinance of 27 April, 
i860. See Ulbrich, Lehr buck des Oesterr, Statsrechts, p. 81. 

" Bluntschli, Schweiz. Bundksrecht. i. p. 529, and in detail Bluntschli, 
Stats, und Rechtsgesch. von Zurich, ii. p. 14 ff. ; CherbuUez, De la 
DBnocraiie en Suisse, i. p. 177 f.f Blumer, Bundesstatsrecht, i. 
249 f. 

* [Cf. Marqnardt, Rbmische Statsverwallung, i. p. 135.7 

* Code CivU, Art. 10 : * Tout enfant nd d’un Fran^ai^en pays Stranger 

.est Fran9ais.’ Consular constitution of 1799, Art. 3; 'Un dtranger 
devient citoyen fran9ais lors^u’apr^s 'avoir ^tteint Tdge de 21 ^s 
accomplis et avoir d^clard Tintention de se fixer en France, il y a 
f6sidd pendant dix ann^es cons^cutives.* [The term was reduced to 
three years by the law of July, 1867,; cf. also 1 . 22-29 Jan. and 7-12 
Feb. 1851. French trans,’] • 

^ Law of Dec., 184a. Prussian nationality; depends mainly on 
descent : the legitimate children of Prussians are Prussian citizens, even 
though bom alwoad. In naturalisation the chief condition is domicile ; 
V. KSme, Statsr, i. $ 87. 

* Citizenship in the German Empire {Reuhsangehorigkeit) pre- 
supposes citizenship iti one of the provinces of the Empire (Znif- 
desangeb&r^eeit\ and this generally depends on descent or naturali- 
aation. 

. UfOman^^Law of 1 June, 1870, § z : * In the case of birth in a femgn 
-eouiitiy* m legitimate ddld of aiNorth) German father ana the 
S^Ugimiate of a (North) Oerm^ mother both count as German.’ 

Pa 
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to modern political ideas, which regard the personal relation 
to the nation as the essential germ of the conception of the 
State. 

But the different systems tend to approach and supple- 
ment one anbther. (descent, birthplace, domicile and 
naturalisation, marriage and legitimation, thus ah combine, 
directly or indirectly, to constitute the qualification for 
citizenship.) 

To sum up ; Membership of a State is generally acquired 
by— 

(1) Birth: (in the;.case» of legitimate children the father 
must be a member of the State, in the case of illegitimate 
children, the mother. This is the most general grdund of 
State-membership) Foundlings belong to the country in 
which they are found. 

(2) Marriage : (the foreign wife becomes a member of the 
family and nation of her husband) 

, (3)(Naturali5atjon ; by which a foreigner, at his desire, is 
received as a member of a State.) But its conditions vary 
very much in different countries, some encctoraging, some 
discouraging immigration, tn many countries mere settle- 
ment in a permanent domicile, with or without notification, 
is enough : elsewhere a sp^rcial act of the administration or 
even of the legislative is necessary. Sometimes appoint- 
^ ment to State offices carries citizenship with it, sometimes 
it does not. Many States require that the foreigner should 
bfe expressly, released from, or at least should expressly 
resign his connection with the old State, others dispense 
with this /condition. 

What ter- 2. A person ceases to belong to a State by — 

m«nb^^ip (i) Death. Most men remain their life long members 

in a State? which they were born. 

(2) Marriage. The wife who acquires the nationality of 

an alienToseTher former nationality. ^ 

(3) ^i^haTg§^(£n//assung) from membership in nations) 
As^this membership is now generally regarded as a personal 
right (e/ji personikhes Recht\ it is not lost by mere settle- 
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merit or even by permanent residence in a foreign country. 

^e tie is natu rally sev ered by a twofold actj^ an act* * * § of 
resignatio n of r ights on the part of the individual, and an 
act of discharge on the part of the State : thij expresses the 
mutual ch|racter of the tie. Most modern States, however^ 
think it unworthy for a State to hinder a man who wishes 
t# resign his nationality, and have recognised the principle 
qf freecfom of renunciation {^Jreie Verzichtleistun^, In 
marty cases, as for instance in emigration, where there is 
no idea of returning, the act of the individual is construed 
as implying renunciation ^ 

•The JSnglish law, though it was among the first to accept 
the right of free migration, (continued to retain the feudal ' . 
theory that the subject cannot put off his allegiance without 
the consent of the prince, so that an English subject does 
not cease to be such by mere emigration)®. 

(French law treats naturalisation in a foreign country, or French Law.^ 
entrance on the service of a foreign goyefnnfent without • ^ 

consent of thj French, as equivalent to emigration : this is 
going beyond the principle of resignation ( Verzickt/eisfung\ 
for a man may often connect himself with a foreign State 
without any desire to resign his connection with his own. 

* Codi Civil, Art. 17 : *La quality de Fran9ai8 se perdra par tout 
etablibsement fait en pays <^tranger, sans esprit de retour, Les etablissc- 

ments de commerce ne pourrout jamais 6tre coqpderes comme ayant 
fails sans esprit de retour.* 

Austrian fundamental lav^of 2\ Dec., 1867, Art. 4: 'Freedom of 
emigration is only limited by the dqjy of military service'; and so 
Prussian Constitution ^1850, Art. ii. The Prussian Iww, ii. 17, 

§ 127 if., was still stricter. By the law of the German Empire, 1 June, 

1870, membership in country and empire are lost oy a ten years’ resi- 
dence abroad, liut the term is only counted from the termination of 
passports, etc., and may be interrupted by registration at a consulate, 

§ ai. 

" Magna Charta, 1215 : 'Liceat uni cuique exire de regno nostro et 
re 41 re salvo et secure p^ terram et j)er aquam salva fide nostra, nisi 
tei^ote ^errae per quod breve tempus, propter communem utilitatcm 
regtu.’ Blackstone, Comm,, i. 10. By tne law of 1870, St. 33 Vic. 

■cap. 14,. a British subject ceases to be such by naturalisation id a 
ibie^ State. 

“ Code Civil, Art. 17. 
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• • » 

However* in case of return to France, it is easy for him tot: 
recover his rights * 

Native is quite possiBle for one person to have the rights of a 

two States, native {Heimatsrechii) in two States at once and modem 
conditions indeed encourage this. In the rare^case of a 
conflict of duties it may be hard to reconcile them. It is 
not always a safe principle that the earlier right should tahfe 
precedence, especially where it is dormant, while the latey 
right is actual. In such caseS the first duty, e. g. of military 
^rvice, is to the country in which a man is living ) 

' It naturally follo\fe thdt the State which confers naturali- 
sation on a foreigner, or appoints him to an offiqe, may 
eithea demand a renunciation of his old rights, or allow ^him 
to retain them . 

Conflicii 3. As the conditions of acquisition and loss of national 
rights differ in different countries, a conflict may arise either 
where two States both claim a man as their subject and 
' demand his sdlrvite^or where both refuse to receive him. 

To avoid conflicts of this kind a treaty was made on 
p'eb. 22nd, 1868, b etween the North-German Confederation 
and the United States of America, at the instance of 

Code Civile Art. 18: * Le|FraD9ais qui aura perdu sa qualitd de 
Fran9ais pourra toujours la recouvrer en rentrant en France avec 
rautorisaticAi du President de la K^publique et en declarant qu’il veut 
s'y fixer, et qu'iV renonce k toute distinction contraire k la loi fran9aise.’ ■ 
A man may even take part in the representation of two States at 
once. Many German princes {Standesherren) are members of the 
u^per chamber in two or three States, in all of which theythave estates, 
and have^given their oath of allegiance. *lt is quite possible to conceive 
that a man should have two different domiciles, one in tovm and the 
other in the country, or one as a ^an of business, the other as a private 
person. To dispute«this as Bar does {Das Internationale Privat- und 
Strajrecht) is not fo see that facts are wider and more varied than 
theory. To allow a man to become a member of a nqw State without 
breaking his connection with the old is no limitation to the rig^t of free 
migration. 

1 Blackstone, loc. eit My own experience has taught me that in. 
these cases one’s actual home has ^he first claim. . 1 ' w 

IS bavarian Edicts S On the other hand, Swiss Federat Cm\ ^ 
stitutim of 1848, Art. 43: *No canton may bestow citizeii right- on 
foreigners, unless they have first resigned their previons rights.* See 
now the Swiss federal law of JiHy 5> 1876, on naturalisation and jc^ 
o&cltizen rights. 
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JBaticroft, the American Envoy, ^e treaty lays down that 
a naturalisation of five years’ duration, in either Statej ^hall 
be recognised by both as terminating the previous relation.^ 

The same principle was adopted between England and the 
United States in 1868, and has now beed generally ap- 
proved. 

> 4. *The consequences of membership id a State belong The j^icbn 
partly tb private, partly to public law. In private law *the 
distinction between citizen and alien used to be far right*, 
more important than now. The spheres of private and 
public law are now much more «harply distinguished, and 
bence^ nationality, which is essentially a political idea, has 
no place in private law. > As a rule natives and ali|ns are 
alite regarded as both possessing, full rights in private 
law”) 

The ancient principle that aliens can acquire no landed 
property is now only exceptional''. Restrictions on the 
exercise of certain handicrafts and of retaiUtrade by aliens^ * 

are more common • 

On the ofiier hand, the Ji/ts albinagii (Fremdlingsrecht) 
which made the prince a country heir to the property of 
aliens, and the tax levied on inheritances which went abroad 
{Gabella hereditaria)^ have aliritst everywhere been swept 
away, and so far freedom of migration {Freiziigigkeit) has 
been generally recognised • 

“ Prussian Law^ Introd., $ 34; * Subjects of for^gn States ^ho 
reside ot conduct business ft the country must be tried by; the above 
laws.' 

Austrian Code, § 33: 'Foreigners enjoy equal civil rights and 
liabilities with natives, except where membership in the State is ex- 
, retired as a condition.* Code Civil, Axtf 13. 

^17 fQg En^bmd cf. Blackstone, i. 10. Since 1870 aliens can acquire 
' 'ri&al property, Stat. 33 Vic. cap. 14. In some democratic Swiss cantons 
the {^hibitijon is still in force. 

’ ThevPrbMbitioh was natural as long as the guilds existed : but it 
{phg outlived them. The Frenqh constitution of 1848, Art. 13; 

eitoyens la Uben^ da travail et de I’industrie.* Prac- 
; .tic«dhj^]mwevery foreigners enjoy liberty of tmding. 

: ' Sttfhs" Plideral Consi^ AxU 63, guarantees freedom of Settle- 

i Oimenrfci foreigti States on conditioa^f reciprocity. Act of the German 
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But in the sphere of public law^he distinction between 
citi^zen and alien ' remains , in full forced The following 
rights, except in case of special grant, are confined to 
natives : — 

-mh.. right of petoanent residence in the ^country 
A native cannot be handed over to a foreign State, or 
banished, without grave political reasons. 

\b) frhe right to the protection of his State, even if he 
staying abroad. ; 

(^)^The exercise of the franchise and of the rights of a 
full citizen. ^ - 

(d) The right to hold a public office ^ « 

(e) ^ometimes ^uch general political rights as those of 
association, petition, or free publication This does not 
mean that foreigners are absolutely excluded from these 
rights, but that they only enjoy them on sufferance. 


, Confederation^ Art. 18. Resolution of the German Confederation, 
1817. The German Intperial law of 1 Nov., 1867 (originally enacted 
by the North German Confederation), first introduced complete freedom 
of migration between German States : it is now generally extended to 
foreigners. ' ’ ^ 

** Swiss Fed. Const. 1874, Art. 70 : * The Confederation has the 
right to remove from its territory any foreigners who are dangerous 
to its safety.’ ^ 

Bavarian Edict, of 1818, § 7 : *No foreigner can hold the higher 
crown offices* posts in the civil service, the higher posts in the army,, 
ecclesiastical offices or benefices, nor exercise the rights of a Bavarian 
citizen/ 

french Constitution ^^848, Art. 10 : ‘ Tons les citoyens sont ^gale< 
ment adm'issibles k tous les emplois publics/ Cf. Austrian Fund, 
Law, 31 Dec. 1867, Art, 3; Prussian Const, of Art. 4. 

“ French Const, of 1848, Arte 8 : * Les citoyens ont le droit de 
s*aS'>ocier, d^s’assemblcr paisiblcment ef sans armes, de p^tidonner, de 
mnnifester Icurs pens^ift par la vole de la presse ou autrement,* 

Prussian Const, ^1850, Arts. 27, 39, 30, 32, grants these rights to 
* all Prussians.’ * 



CHAPTER XXII. 

» 

RELATION OF THE STATE TO INDIVIDUALS. 

« * 

II, Citizens. 

^The body of full citizens rise above the general jnass of citizen- 
the members of a country or nation. Full citizenship im- * ***’ 
plies membership in the natior^, but, more than that, it 
implies (complete political rightS: it is thus the fullest ex- 
p^sion of the relation ot the individual to the State. 

Mts conditions have varied from time to time: in ancient 
Greece and Rome it depended on citizenship in the govern- 
ing city, in the middle ages ©n freedom { Volksfreiheit), and 
later on the rights of <i privileged class, and on landed 
property. In modern States ^ has often become almost 
coextensive with membership in the nationV Volksgenossen- 
schaft). J • 

TTbe following limitations are now generally- recognised: — tt» limits. 
1. Wo men are excluded (see abov^ Ch. XX). 
a. (Minors are excluded, on the ground that the exercise 
of political rights . demands mature judgment. ^ 

Some modern States fix the -majority for political pur- 
poses at a different age from that of priWte law. There is 
some reason for fixing it later, for it is easier to judge 
clearly on ordinary matters than, on politics. In France, 

England, North America and Italy political and civil 
tnajority are both fixed at twenty-one ^ and in some Ger- 

‘ French Const, if 184S, Art. 15. French law of July 7, •18744 
Art. 1. ’ IfysUtm electoral law a a, 188a. Blackstone, Comm. 

1 17. 
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man States also, e.g. Bavaria®; but in Prussia, the German 
Empire Spain * and Portug?! the qualificatipn for a vo|e 
is twenty-five years, in Austria® twenty-four. In Switzerland 
some cantons fix the political majority earlier than the civil, 
generally at the' completion of the twentieth year 

3. (Various persons are excluded whose civil status has 
been impaired or' lost — e. g. criminals, declared spendthrifts, 
bankrupts, or persons in receipt of poor-relief. J 

^ny States require further qualifications : — 
ince***"**" 4\ A certain degree of put ward independence, variously 

defined in different ^State^ { In earlier German law the 
qualification was occupation of land or separate householc^ 
(*a hearth of one’s own’^:Un recent German law indepen- 
dent occupation and active membership in a commuh^ 
;The former view 1 ^^ prevailed in England® and some States 
of North America, ‘fthe latter has found a place in modern 
German constitutioh^ It excludes all hired servants, often 
too the workerscin factories, at least the lower class of them, 
and most journeymen craftsmen. 

Other modern States have ipoved in the direction of uni- 
versal suffrage, and relaxed or abqlished this qualification. 

Such are^tfie Swiss constitutions since 1830, the constitu- 

i 

® Bavarian^ Law y i. 7. 36. Edict m native rights^ § 8. 

® Prussian Const, of 1850, Art. 70 : Electorcd Law of the German 
Empire of 1869,* § i ; < All (North) Germans of twenty-five years of % 
age are qualified to vote.’ 

\ Electoral law of Dec. a8, 1S78. 

® Constitutional Law ^ July 5, 1852, A|ft. 5. 

• Austrian Imperial PAectored Law, § 9. 

’ llie Swip Federal Const. ^<3874, § 74; 'Every Swiss over 20 
years of age 'is entitled to the franchise.’ The Zurich Const. ^1869 
fixes political majority'at 20, while its civil law fixes majority at 24. 

® In the Reform Act of 1867, the borough franchise is based qn 
occupation and payment of rates. [30 and 31 Vic. cfl£|). 102. The 
Franchise Act of 1885 assimilates the county franchise to the borough 
i^nchise, and adds a t^service franchise.] 

* • The Bavarian Constitution of 1848, Edict on Native fiights, $ 8, 
requires ibr citizen rights not only*' Indigenat ’ but ' settlement m th€ 
kingdom, either by possession of taxed estates, $to<^,^ etc., by the i 

rise of a dutiable trade, or by tenure of a public office.* The 
Imperial Electoral Law ^ April 1873, % 9, regajr^ iriemberrixip {n. 41 :i 

commune as independence. 
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tions of the French Republics of 1848 and 1870 ; of the 
lifrench Empire, the North-German Confederation of ^867, 
the German Empire of 1871, and the Greek constitution of 
1864. The United States are following the same demo- 
cratic tendency of the age. • 

5 . ^ 1 n*some States citizen rights are conditional on the ] 
possession of a certain amount of property} ' It is quite 
right \o make property an important factor in the (fistri- 
bution of voting power, but it is a violation of the idea of 
the State to exclude a man from the rights of a citizen on 
the ground of insufficient property^ provided that he is 
morally and mentally capable of taking part in public 
duties, and is in an independent position, If property is 
iAerpreted to mean income or earnings, and the limit is 
put at a modest subsistence, there is no objection to it, but 
it is then equivalent to the preceding qualification. fThe 
result is the same in constitutions such as those of the 
United States, the Bavarian of 1848, and* to some exteqt 
those of Austria and Prussia, where the franchise depends 
on p^mehC of direct taxes.^ 

6. Christian States, till lately, a profession of Chris- Religion, 
tianity was ^jpquired. Jews, Mohammedans and others, 
though tolerated, were excluded from political rights. Dur- 
ing the middle ages religion and law. Church and State, 

were closely associated. Exclusion from the religious 
society meant exclusion from the political. Toleration was 
the utmost that unbelievers could Hope for.» Even within 
the Christian pale difference of faith carried with it political 
consequences. In some coufitries only Catholics, in others 
only Protestants, acquired full rights. *Che peace of West- 
phalia put. Catholics and Protestants, in Germany, on an 
equality in civil rights, but not in political 

In 5 t}-um. Poe, Osn, v, % 35 : ‘ Sive autenf Cafnolici sive Angus- 
,jtaziae coafessioxus fneriat subditi, nullibi ob religionem despicatni 
hftbeantur., nec a mercatorum, dpificnm ant tribuum commnnione, 
bisac^lttaQbns^ legalise hospitalibns^ leprosoriis, eleemosynis aliisve 
atit cdmmerdijE^ tnnlto minus publicis coemeterib, hanoreve 
JardMUtut-^sed in his et similibus pari cum condvibns jure 
,1b(beahtur, a^nali juSlitia protectlone^e tuti.’ ^ 
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\ The German Confederation of 1815 established political 
equajjty for the recognised religious parties in Germany, 
Catholics, Lutherans, and Calvinists {Reformirteri)^ but left 
the position of other sects uncertain 
(in modern States there is a decided tendency to make 
the exercise of political rights entirely independent of reli- 
gious creed. This is by no means entirely due to religious 
indifrerence. When the American Congress of 1789 f6rbade ^ 
the passing of any law establishing a dominant religion, it 
did not mean that it was indifferent to the .power of Chris- 
tianity,, nor did it intewd t© hinder the State in its duty of 
supporting Christian institutions 
;The modern principle really has its root in the idea that 
religious belief is entirely a matter of conscience, and Ife* 
yond the sphere of compulsion, and that therefore no 
political disadvantages ought to be attached to deviation 
from the Christian faith^^ The Americans made a sharp 
(Jistinction between Church and State, and were inclined to 
leave both free : and *in this spirit they never refused poli- 
tical rights on religious ground^ to those who wele otherwise 
capable. But, on the other hand,,, the adoption of these 
principles in the French Revolution, as the^frequent reli- 
gious persecutions of the tihie show, was certainly not due 
to regard foe freedom of conscience, but rather to the nega- 
tive spirit of the age, which began in frivolity and ended in 
savage hatred of Christianity 

Ih Germany the modern principle found definite expres- 
sion in 1848, and is now recognised. The Austrian 


** Act of the Gertnan^onfederatim^ Art. 16 ; 'No difference in civil 
or political rights in the countries of the German Confederation is to 
follow from difference of Christian creed.’ Cf. Klober, ActAi des Wiener 
Cottgr, ii. p. 439, 

Cf. Story, Comment, on the Constitution ef U. S, A,, book iii. 
oh.* 44. 

The new principle appears in the first article of the declaration of*' 
the rights of man in 1789 : ' Les hommes naissent et demenrent libres ^ 
egauz en droits. Les distinctions sociales ne penvent 6tre fbndto que 
sor rutilit^ commune.’ None of|the later constitutions has made 
citizenship depend on creed. 
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fundamental laws of 1849 (§ i) and of Dec. 21, 1867, 
on the general rights of citizens, as well as the Pn^ssian 
constitution of 1850, agree with the draft of the imperial 
constitution framed at Frankfort and Berlin in making * the 
enjoyment of civil and political rights independent of reli- 
gious crSed.* They prudently add that religious creed is no 
ground of excuse from public duties. 

A law of the North-German Confederation (now of the| 

* German Empire), dated July 3, 1869, enacts: ‘All existing/ 
limitations of civil and political rights grounded on differ-^’ 
ence of creed are hereby abolished# In particulai:, parti-j 
^cipation in communal and national representation, anc^ 
tenufe of public offices, shall be independent of religious 
cfced.’ * 

This has entirely altered the position of the Jews in these 
countries. In Germany, where they were before almost 
entirely excluded from political rights, they can no longer 
be refused them on religious grounds. ^ , 

^But the principle has not yet been universally accepted, not yet fully 
The Papacf has persistently^ condemned it.) But it is not ” ' 

only rejected, in whole or part, by Catholic States, where 
the influence, of the clergy is dominant: Norway^* and 
Sweden still refuse to accept %t. In Switzerland political 
rights were dependent on Christian confession, till the con- 
stitutional law of 1866. Even in England, though the 
disabilities of dissenters, Catholics, and Jews have been re- 
moved earlier in the century, the modern principle is*not 
yet completely accepteTl. ' 

' On the whole the modenf State, true to the idea of its 
human and national basis, tends distii^tly toward uniting/ 
the followers of diflerent creeds by its common institutions,; 
and gradually abolishing the mediaeval association of public 
rights with definite religious conditions or ecclesiastical rules.| 

'• • 

** In Nprww non-Lutherans are now only excluded from the higher 
offices of, the State. Law of July ai, 1851, on the admission of Jews ; 

Law of June 15, 1878, with regara Co alteration of Art. 92 of the con- 
stitution ; and law of June 14, i88a 
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CHAPTER I. 


CLIMATE^. 

* Unmke the lower animals, man can live and retain his 

• of Climate 

chaiacteristics in all regions of the earth. He has a greater onnati6nai 
power of resistance to atmospheric influences, and com- 
pleter means for facing dangerous* climates. But he is still 
affected both iij mind and body by heat and cold, day and 
night. The conditions of his life change as jie approaches 
the equator ot the poles. Though tke individual alters 
little when he»travels north or south, and makes a long stay 
in a different latitude, climate* has its effect on the mass, 
and in the’ course of generations produces changes in 
physique, and still more in character, ! 

^he Romans in the East became effeminate, thp Germans 
on The African ^oast lost their vigour, the English easily be- 
come lazy andt sensual in India. ^ Bodin (Bk. V), Montes- 
quieu (Bk. Filangieri (I. 14, 1 5), and Buckle {Htstofy 

of Civilisation^ 1 . ch. 2) %ave considered the influence of 
climate on puWc life, and have* tried to determine its laws. 

Long ago if%as noticed that $he hot J^ropical countries The temper 
(up to 23® 28') and the cold polar zones (beyond 66® 23') 
are less favourable to the development of States than the 
temperate zones which lie between them. The latter iii- 
dude more than half of the solid surface of the earth, and 
in, the northern heimsphere, where most civilised nations 
"Situated, land and ^ter are of nearly equal extent, 

^hereas in other parts tl^-^rofibrtion of water is far lar^W* "" 
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Extremes of In cold Countries it is difficult for men to live in society 
heat* because they cannot procu’-e food or fuel near at hand : 

and the scattered families have such a hard struggle with 
nature for their very existence, that they have no time nor 
desire to busy themselves seriously with higher interests: 
Hot countries, on the other hand, produce indolence, only 
relieved by violent outbursts of the passions : they develope 
man’s passive inclinations at the expense of his active forces. 
But the State, aiming at self-control afid freedom, requires 
active and manly qualities. The inhabitants of the cold 
zones are independent, but are wanting in the power of 
political union, while those of the hot zones are readier to 
bear with despotism than to defend their rights or dfevelope 
a free State. Bodin long ago observed (V. p. 671), Les 
peuples des -j-^gions moyennes ont plus de force que ceux 
du midi, et moins de ruses, et plus d’esprit que ceux de 
Septentrion et moins de force. Et sont plus propres k 
commander et gouverner les rdpubliques et plus justes en 
Icur action.’ [cf. Arist. Fo/, vii. 7.J 
Besides ^mathematical’ climate, which is expressed by 
latitude and depends on the relation of the surface of the 
earth tp the sun, modern science investigates ‘ physical ’ 
climate. By* measuring the average temperature of different 
places it describes isothermal lines, which do not exactly 
coincide with the circles of latitude, but diverge to North or 
South according as .the temperature is mddified by other 
factors, such as the height of the land abipve the sea, the 
neighbourhood of lakes and sea, the currents of wind and 
water, etc. This enables "^them to make jgaore numerous 
and minute distinctions, but only confirms the previous 
experience that the temperate zones are more, favourable to 
civilisation than the extremes. 

Position of (it is a striking fact that the capitals of nearly all important 
capi jjg jjj jjjg midmost teipperate zone, wh^erd the average 

temperature ranges between 8*’ and 16^ C.^^ost European 
States, niany Asiatic States (the is 5 thermal curve here takes . 
a great sweep to the South), and the States of North America ' ■ 
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fall within this zone.) It includes: Rome, 15^-4; Madrid, 
i4°-2 ; Paris, io^-8 \ London, .9°-8 ; Vienna, io°'5 ; Qon- 
stantinople, 13^'- 7 ; Berlin, g" i 3 Hamburg, 8"* 9 ; Copen- 
hagen, 8°*2 3 Zurich, 8° 8 3 the Hague, 10® 5 3 Dresden, 
8°*3 3 Munich, g®-! 3 Boston, 9°-6 3 Washtngton, i3°-5 ; 
PhiladelptPia, ii^-g 3 Richmond, 13° 8 3 Pekin, 11^3. 
Almost the only European capitals belonging to a colder 
zone are St. Petersburg, 3°-i 3 Christiania, 5°- 3, and Stock- 
holm, 5^*6 3 while their mean summer heat rises to 15® or 
16°. Montreal, with a mean temperature of 6^-4, has a 
summer heat ^of 20^-5. The mean temperature of more 
southern cities, Naples, 16^*43 Lisbon, i6°-4; Mexico^ 

3 •Buenos Ayres, 16^-93 Palermo, 17^-23 Sidney, 
i8®-t 3 Nagasaki,. i8“-3, is only slightly above the limit of 
the temperate zone. On the other hand, the mean heat of 
Canton is 21^-6 3 Cairo, 22‘’«4 3 Rio de Janeiro, 23®-! 3 Cal- 
cutta, 25°«8 3 Singapore, 26° 5 3 but it is worth noticing that 
China is ruled from Pekin, and that the civili^tion of India 
has come from the wilder regions of Ihe Panj^b and the 
Upper Ganges. ^ 

The succession^ of the Jour seasons, which is peculiar to 
the temperate zone, seems to act as a mental stimulus : by 
giving men frequent change of sc^ne and of occupation. 

Within the temperate zone we find the same distinctions 
on -a smaller scale, ^ven within the same country we find 
intelligence and sobriety, muscular strength and endurance 
in the cooler regions 3 cunning and imagination, passionafe 
and excitable temperament in the warmer.^ We see this at 
once if we take Italians, Frendh, Germans, and Russians, 
and compare the Northern population witK the Southern in 
each country^ comparing, of course, not individuals but 
masses. Bodin goes too far in saying that the Northern 
nations beat the Southern in war, but are beaten by them in 
diplomacy. But the distinctiop between the Northern and 
Southern population of the temperate zone is a real one, 
and the statesman will do well to take account of it. • 
Politics can do very little against the evil effects of 

. Q a 
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Climate and cHmate; the forces of nature are too strong for them. The 
ieB»s»iation. must do what can to use the advantages of 

climate and to avoid its evils. Education and law can do 
something. Legislation will vary with the vices which the 
different climates encourage ; but it must also consider the 
necessities of different climates. For instaned, labourers 
in cold regions need more meat and drink than in warm 
regions, and strong liquors which arc dangerous in the 
latter may be necessary in the former. 

Hence Mohammed’s prohibition of wine is suited to 
Arabia, but absurd tfor Europeans. In the cooler regions 
labour may be left to itself : in the warmer it may be 
necessary to encourage it. But in spite of all modifications 
produced by climate, human nature remains at bottonf*^ the 
same in all 2 ones, able to cope in some measure with the 
difficulties of any climate# Men of energy and good endow- 
ments are not much troubled by it. 

. Where thei^e is any question of founding or removing a 
capital ", considerations of climate are of great importance. 
Otto 111 made a great political blunder wheli he wished to 
make Rome the capital of t^e Qerman empire : and it is 
not a happy idea to govern India from Calcutta. There is 
much to be said against the choice of Berlin as capital of 
Prussia, hut it is far better tjian Konigsberg. The tem- 
porary choice of Florence as capital of the kingdom of l^j^ly 
was good in this respect, that its climate, being a happ|g 
rftean between the severity of Turin and the softness of' 
Naples, is well suited to maintain the equilibrium of the 
national character. 

» [For Aristotle*§*yiew as to the best situation of a city, written of 
course only with reference to Hellenic countries and tq very small city- 
states, see Poh vii. ii.] 



CHAPTER II. 

NATURAL FEATURES, 

^SiNCt Carl Ritter, geographers have paid more attention 
to tbe connection between the configuration of a cdlintry 
and the civilisation of its inhabitants. But the Greeks had 
noticed it long before ^ The fact that the earliest great Rivew. 
civilised States are found in river valleys — in the Panj&b, 
on the Upper Ganges, the Nile, the Tigris and Euphrates, 
and the Pei-Ho — leads to the conclusion that'Jife on ar great 
stream is spocially adapted to the early development of 
human powers and human thought. As he builds ships 
and cuts canals, and makes the stream serve him, man 
gains confidence and wealth; find life upon thb water 
developes the love of adventure and commerce.^ For the 
same reason, islands and countries with a seaboard develope 
earl^ The ancient pre-eminence of Greece and Italy, the The Sea. 
success of Spain and Portugal in the west, the early de- 
velopment of free stated in England and Holland, were 
largely due to their maritime ^sition.. If it costs man 
greater labour and effort to subdue the sea to his use, its 
influence is more powerful than that of the stream. . 

/Mountain countries have a peculiarly strong influence on Mountain* 
^maracter and feeling. The varied grandeur of the moun- 
fa^s, no less than the awful power of the ocean, elevates 
and strengthens men's minds. *The dwellers on the moun- 
tains are obliged to exert their power to the utmost e^ry 

t 

« [Arist. Pol. vii. 5 , 6.] 
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day: this gives them a strength and a power of self-help 
^ which makes Inen of them.'’ Then the broken character of 
^^lountain country, with its many secluded valleys, favours 
the rise of spiall communities, which grow up in sturdy 
independence, and are firm to resist invasion^; Persians, 
as well as Israelites and Arabs, the tribes of the Caucasus 
no less than the Greeks, Swiss and Samnites, exhibit the 
same characteristics. But the spirit of freedom takes a 
different colour from the sea and the mountain. In the 
mountains it is stubborn and resolute, by the sea it is 
excitable and fickle.* It'was the peculiar fortune of Rome 
to enjoy the influence of mountain and sea at once/. ^ 
ilnland countries, especially with broad plains, devflope 
more slowly, because there is no natural stimulus: the 
State developed^ later in France than in Italy, later in 
Germany than in England. 

Worst of all is the position of plateaus far removed from 
the sea, with '‘no g^jeat rivers or mountains, but only broad ^ 
steppes or deserts. Compare Europe with Africa, the 
interior of Asia with its <coasts. Western Europe with 
Eastern, and the difference is ‘plain at once. In such 
countries despotism has ^always found stupid and unresist- 
ing obedience. 

The statesman cannot produce these natural conditions, 
but he has more power over them than over climate. He 
Qannot move mountains or conjure the sea to his country ; 
but he can make rivers navigable, cut canals, build roads 
and railways, and spread, a net of telegraphs. He can 
enliven the monotony of a country by commerce, and,,^ 
connect inland Countries with the ocean. Civilisation here 
has before it, and will finally accomplish, the great task of 

^ [Cf. Wordsworth’s Sonnet, Thought of a Briton on the Suhjnga^on 
of Switzerland : — 

‘ Two Voices are there ; one is of the sea, 

' One of the mountains ; each a mighty voice ; 

In both from age to age thou didst rejoice, 
t They were thy chosen music, Liberty t’] 
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uniting all parts of the habitable globe in one unbroken and 
fruitful bond of union. * ^ 

Thomas Buckle called attention to the influence of more 
temporary and changing phenomena. Here again the 
scenes of sea and mountain make a deeper and more 
striking idipression than those of the inland plain : but there 
are other influences besides. In the trophies, nature often 
appears so overpowering, that, in despair of conquering her, 
man gives up all effort : and his fancy sees nothing but the 
awful force of nature ; his heart is filled with fear and 
superstition. , • « 

^ ^ Violent snows, the march of glaciers, and fall of avalanches 
in mountain regions, the heavy rains and floods, the terrific 
stdl-ms and hurricanes in many hot countries, the rapid 
change from luxuriant vegetation to p%p:ched desert, the 
desolating swarms of insects and* the peril of wild beasts — 
all these influences may depress and confound, instead of 
stimulating, those who live among them. J'or this reason, 
a temperate country is best adapted iof the growth of man’s 
mind. A monotonous climate is not stimulating enough : 
a violent one shocks hijn. He needs a varied and tem- 
perate climate to excite his thoi^hts and call out his effort : 
his mind, which would run riot in the tropics, then de- 
velopes with an orderly and rational growth. 

But we must not exaggerate the importance of natural 
phenomena. After all, less depends on them than on the 
moral and intellectual ejlucation of man by m£gi. Even* in 
hot countries reason may be educated and fancy curbed by 
a feeling for the beautiful : and superstition may grow rank 
and thought be choked under a temperate sky. Man is not 
the creature of natural forces ; he must face nature boldly 
and independently, making use of her when she is kind, 
and combating her when she is cruel. 


Advantage 
of a tem- 
perate 
climate. 



CHAPTER III. 

♦ 

THE FEPTILTTY OF THE SOIL. 

Where the soil of a country Hs fertile if is easier to 
support life : and population increases in proportion. ^ It 
might appear that a fruitful soil was the most favourable 
condition for the welfare of society and of the State. This 
thought gave birth to the idea of a blissful Paradise, where 
rich and varied^fruits grew ready to man’s hand : and even 
now this is the ideal of the childish and the indolent. But 
riper years and human effort ^bring with them a contempt 
for a condition which has no conception of the true end of 
life, the development and perfecting of man’s nature. 

Barren soil. if!ertainly a very barren soil is unfavourable for social life: 

for man is then obliged to procure his food from a distance, 
by means of commerce. In such cases commercial cities 
may rise and flourish, as did Venice, the daughter of the 
unfruitful sea. But the peoples as ^ .whole in barren coun- 
tries can only live poorly and painfully ; the population is 
sparse and has but a meagre growth. A fixed home is 
hardly possible; dnen live a nomadic life in scattered 
families and hordes. Buckle has pointed out that the 
Mongols and the Tartars made little progress on their own 
barren steppes, only developing a civilisation in the richer 
*soil of China and India: ^nd that the Arabs did not 
become an advanced' state till they left Arabia for ^ the. 
fruitful lands of Persia and the coast of the Mediterranean. 
The slow development of the State in cold climates is hot ; 
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merely due to the difficulty of procuring warmth and the 

severe struggle with nature, but also, and largely, tc^ the 
barrenness of cold countries. The same effects are to be 
found in those hot countries, where the apparent fertility is 
great, but is marred by frequent and sudden catastrophes, 
e.g. swarms of insects, or floods. For social life is just as 
much hindered by difficulties in gathering and preserving 
rich crops as by absolute scarcity of produce. * 

^ very fruitful soil, which furnishes sufficient food with- 
out requiring labour, is better* than an unproductive soil, produce' 
but it is by no means the best basis fqr the State, for these 
reasons 

* iThe niain motive to human effort is the desire for sub- (») indo- 
sistence. If this is removed by the bounty of natuVe, men 
work little, or not at all ; and generally sink into indolence 
and sensuality. Where they dp not work, men fail to 
develope the hidden resources of their nature, and society 
does not advance. On many tropical islands the people 
live a happy sensual life, but remain mncivilised.*! Naples 
made a great advance when she converted her idle lazzaroni 
into industrious labourers. * 

'^here labour is not needed, labour and labourer are (2)„Dcgra- 
despised; the life of the mass^of the people counts foriabcSS” 

. nothing^ Nowhere is human life so brutally disregarded as 
in the liegro despotisms of Africa, where the •soil is fruitful 
without tillage, and there is no industry to ennoble labour. 

(preat fertility of soil promotes an unequal distribution 
of property. We find a* few rich men, living in superfluity, property, 
hardly any middle class, and* a great mass of poor and 
servile population^ As there is no checj( on population in 
such countries, it increases rapidly. But an occasional 
famine or invasion reduces the careless population to 
misery. Those few who have had the providence to hoard 
t^eir fruits, compel the masses to surrender their fruit-trees 
and thw land in return fpr food. Military leaders, in 
.'return for their protection, exact taxes and service: priests, 
who reconcile the gods and idvoke their blessing, receive 
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large .estates from the faithful. Thus there gradually arises 

a class of rich landlords and .princes, of nobles and priests, 
who own the whole country. They attain to some degree 
of civilisation and to great material wealth. They exact 
labour from the subject classes, but hold them cheap, 
because there are plenty of labourers, and manf as such, 
has no value. The masses become poor, despised, and 
completely dependent : they live a dull and brutah life of 
service, completely cut off from any civilising influence. . 

Buckle was the first to lay proper emphasis on these 
facts, and to establish them historically. But he certainly 
goes too far when he explains the early Indian civilisation 
and the system of castes by this cause, and maintaitis that 
higher civilisation pre-supposes superfluity. Like all English- 
men, he lays too much stress on economical conditions. 
The fact is, that the most eminent Brahmans and Buddhists 
preferred poverty to wealth, the Kshatriyas loved power and 
honoured coui;age more than wealth, while the Visas, who 
did not belong to the aristocracy, set a high value on the 
wealth that they amassed industry, trade,' and usury. 
The Sudras were reduced to a servjle condition, not because 
they were poor, but because they were a conquered popula- 
tion of inferior race. ' 

Still, it is true that the luxuriant rice plantations easily 
support a large population, so that, as the land gradually 
became the property or the fiefs of princes and nobles, the 
cdntrast of few rich and many poor was developed, and has 
lasted up to the present day : on the one side, a small and 
highly civilised body, enjoying great material comfort ; on 
the other, a despised and oppressed multitude^ 

(The same was the case in jEgypt. There tlje date-palm 
yields a large harvest without much attention. The vast 
buildings of the kings point to an enormous expenditure of 
strength and human life. The Hebrew recdfds describe 
the miserable condition of the servile labourers. • Joseph’s 
advice might be of service to the treasury of Pharaoh but 
it was disastrous to the peojhe.j 
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( Again, in Mexico and Peru, we find a small body -of rich Mwicoand • 
aiid powerful men exploiting the masses, and again the 
mischief is partly due to the seeming bounty of nature, 
which produces maize, bananas, and potatoes in abundance. 

Naked slavery below, arts and tyranny* above, external 
weakness, gigantic buildings and poor hovels, such is the 
picture of these favoured lands.) 

Can statesmen remedy this evil? They can if they are 
seriously devoted to the work of advancing a healthy 
national life. In spite of a fertile soil, it is possible to 
protect the lower classes against th^ upper, and to educate 
, theip to be free men, to promote a better division of 
property, and raise the middle class. ^ 

* The most favourable soil then is one of moderate fertility, Moderately 

... . , . fertile soil 

which requires the expenditure of serious and persistent the he&t. 
labour. There labour and the labourer are properly valued, 
but they are not overtasked, and there is no destitution. 

Man’s powers are developed, and the conditions of life 
perfected ; families enjoy a secure Existence in moderate 
prosperity, and wealth is ^o distributed that the middle 
class is numerous and well to do. One class shades off 
gradually into another : ther^ is no danger of^ the lower 
classes being enslaved, nor of the higher becoming a 
privileged caste. There is a great diversity of» occupations, 
but the people form a coherent w’hole,animafed by a common 
spirit. 

Doubtless history proves that these conditions do* not 
necessarily lead to an equal division of wealth and a healthy 
national life, and there are many other more . powerful 
factors involved. But if we compare Europe with Western 
or Southern Asia, or North America with Central and 
Southern America, or even South Italy with Lombardy 
and Switzerland, the superiority of such conditions becomes 
• evident. The main business of the State in thi^ sphere will Legislation, 
be to defend healthy natural conditions against human in- 
terference, and to maintain ap equilibrium of forces, Sb as to 
promote mutual aid and advancement. Legislation and ^ 
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economy may help in saving the soil from desolation or ex- 
haustion, and may prevent the accumulation of land in a 
few hands, especially in mortmain, and secure a natural 
distribution of wealth. It may sometimes transform a 
barren soil into h fertile one, and so increase the production 
of the country by providing for the drainage of marshes or 
the irrigation of meadows. 



CHAPTER IV. 

THE LAND. * 

• « 

As the State has its personal basis in the peoplg, it has 
it? material basis in the land. A people does not become 
a j)ermanent State till it has acquired a territor}'. 

\The part of the earth which the nation occupies, or which The State 
the State governs, is called its land or territory ^Statsgehief), Territory. 
Its extent, like the development of the natiqp, is determined 
by historical events ; for the legal existence of the State it is 
unimportant. There have jlways been small monarchies 
and republics, and they Jiave maintained a certain degree of 
equality by the side of their greater neighbours. Ijt is, there- 
fore, absurd to try to fix a normal limit for the territpry of a 
State. The Greek city-states looked petty in* face of the 
Roman Empire, but Athens takes her place beside Rome 
in the history of the world. ^But still the extent of a St^fe 
has a great influence gn its political charactei ^and impbrt- 
ance, and is closely connected with many grave political 
questions. ) • 

‘^Obviously these two necessary elemaats of the State, the 
land and the people, react on one another. The land may 
be too small for the people, inadequate to supply its intel- 
lectual and material wants. The growth of population may 
4ead to the foundation of cglonies to receive the surplus. 

Or the sense of power or the requirements of its civilisation 
may demand an. extension of^territory, and lead to annexa- 
tion or conquest. . In this case it is hard to reconcile the 
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natural right to growth and self-development with the his- 
torical rights of other nations.^ 

Again, when a State becomes too small to maintain a 
secure existence, in the face of other growing States, it may 
either ally itself with other States, or allow itself to be 
absorbed by a more powerful State. " 

• On the other hand, a sparse population may feel its terri- 
tory too wide, or some particular part of it may desire to be 
independent. In the first case the State will encourage im- 
migration, in the second it will adopt a policy of separation 
or dismemberment. . 

Tendency , Here the present age differs entirely from the middle 
Stafe?* ages ; .then the general tendency was to small States, now it 

is to large ones. Then Italy, France, Germany, Spain, a^id 
at first the British Isles and the Slavonic countries, were all 
divided among a number of petty monarchies and republics. 
The unity of the Roman Empire was ideal rather than 
actual. The tendency to form larger States began with 
England, and is seen 'on the Continent after the latter part* 
of the fifteenth century, and has not yet reached its limit. 

The mediaeval StaJtes were innupierable. Almost every 
lordiSfip, many towns and religious houses, and even villages, 
maintained an independent political existence. Only a few 
of these constitutions now remain, and there is small pro- 
spect of their * survival. Many influences co-operated to 
substitute this infinite partition for the old unity of the 
Roman ideal ; — want of roads and posts, and of means of 
locomotion ; the tendency to special rights (die particuldre 
Recktsbildung\ the defective*^^ system of police, the feudal 
constitution, with i^s limited military service and defective 
means of war, the narrow circulation of money, . the separa- 
tion of estates, the fundamental conceptions of dynastic rule 
;and private law, the waht of a national consciousness, and 
the Teutonic tendency to independence and to corporate 
grom^d^ organisations. On the other hand, the formatjon of large 
cw'^Uon. State? has been p^(^oted by the improvement and ex- 
tension of means of communication, high-roads and rail- 
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ways, steamships, postal and telegraphic service, the 
quickened impetus of trad^ and commerce, increased 
military and financial resources; in a word by the entire 
development ot modern civilisation and the awakened 
national consciousness and m'ore rational legislation which 
it has brdught with it. 

The modern StaX^ needs a broader basis than can be Umitsto 
found In a mere municipal or judicial district. As privileged a ulrirory. 
class (Stand) and tribe have had to give place to people and 
nation, so towns and manors have to merge themselves 
in the wider unity of the country,: onjy so can the concep- 
tion of a Nation ( Vd/k) supersede the conceptions of local 
citizenship or narrow association. A Country and a Nation 
at€ both essential to the modem idea of a State : witHbut a 
country the State is at best insecure and ineffective ; it may 
be retained for a while as a curiosity, but being quite cut off 
from modern life it is exposed to the general hatred of the 
small-state system (die Kleinstaterei). Thig principle fixes « 

the lower limit for the size of a Stat^. Its higher limit is • 

determined by the principle that every part must be within 
reach of the central authority. But this limit of course is 
an elastic one. Since the invention of steam-locomotion 
and the telegraph, no country is too remote for communica- 
tion with its capital. It can no longer be denied that it is 
possible to unite the whole globe in one political organisa- 
tion, now that international law, with its hypothesis of the , 

union of many States in one humanity, extends over •the 
greater part of the inhaTjited earth. Of theTtotal land surface 
of the globe, estimated at nearly 54,000,000 square miles, 

Great Britain governs nearly 9,000,000 Jiquare miles, Russia 
about 8,309,000 square miles, China 4,500,000, the United 
States over 3,000,000 square miles. Here are vast and 
distant territories, which are still animated by one political 
apirit. , " 

But the power of a State is not to be measured by its Popw^ion 
mere extent. The German Empire has a territory of^bout p^^than 
210,000 square^ miles, and yet is the most powerful State in 
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P^urope. France, with its 204,000 square miles in Europe, 
is at least as strong as Russia, whose territory in Europe is 
ten times the size. The European territory of Great Britain 
only covers 121,235 square miles, but from this it governs 
colonies and dependencies faP larger than itself. / Population 
is a far more important factor in determining tne power of 
a nation than extent of territory, though the latter is not 
without weighu 

(The further a territory extends, the greater becomes the 
difficulty of movement, and hence also of government. Its 
scattered forces can only be slowly collected, and its distant 
provinces are not under perfect control. Improved means 
of communication have lessened this difficulty, but not re- 
moved it. The word of command can be flashed to the 
farthest limit of the State, but it lacks the emphasis of im- 
mediate authority : and it may be misunderstood, or, if the 
subject is unwilling, evaded. Even with railways it takes 
time to convey men, and food, and stores : and in thinly 
populated provinces It is not always possible to establish 
railways : often even highways are wanting. 

Hence, an extension of territory does not always mean an 
increase of power. A State may be weakened by its con- 
quests, if the smaller territory was easier to govern. 

It is easy^to annoy a State of wide extent by attacking it 
at different points, but it is hard to gain any permanent 
success against it. The enemy can traverse wide tracts 
unbpposed, but they will And it difficult to maintain them- 
selves. Their only chance is to attack and defeat the . con- 
centrated power of the State.‘’> This assertion is confirmed 
by the recent war/^ in Russia and North America. But 
while great size in a Stat^ may make it helpless and cumbrous, 
it has its advantages. ( A large State has command of vast 
resources, which are not exhausted in a moment : hence, in 
a dangerous crisis it can afford, to wait and watch the turn of 
events : it can seldom be conquered at a bloiv. The sit^ 
of a State also has an influence on the form of its constitu- 
tion. Direct democracy is only possible in a small country, 
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where men can meet frequently in the assembly. Constitu- 
tional monarchy requires a larger area for its representalive 
system.'^ The vast extent of the Roman Empire was a main 
reason of the decay of the Republic and the concentration 
of authority in an absolute Emperor. In Russia too the 
absolute pbwer of the Czar is partly due to the vast mass 
of its territory, and even England does not ‘propose to give 
India pafrliamentary institutions. 

^cordingly the constitutional policy {^die Verfassungs- 
poUtik) of a State must consider the character and extent of 
its territory, and adapt itself to it. . • . 

/ The territorial limits of a State are not eternal or unalter- 
a6le. *rhey depend on the growth or decay of na|ional 
forces. But still they are more fixed and permanent than 
the limits of its population, and are only altered from time 
to time by great events. • 

(The boundaries of a State may either divide it from Boundaria 
a foreign State, or from a part of the earth whjph belongs to 
no State. In the first case the boundary is regarded as 
a fixed line, and is marked b^ stones, trenches, walls, &c. 

In the latter case there is po need to draw a strict line : the 
boundaries may be advanced or withdrawn without compli- 
cations with other States. /To the first class belong : — 

(a) Rivers and streams, although these are not so abso- 
lutely fixed as land boundaries. The strict frontier between 
the two governments is fixed either at the middle of the 
river, or in the bed of the. river proper (T/ui/zi/eg), i. e. the 
channel which it takes at its lowest ; but as the mid-channel 
is that chiefly used for navigatioh and commerce, it is con- 
sidered as common to both States for thes« purposes. But 
both these boundaries may be altered by the alluvial or 
denuding action of the water on the banks, or the alteration 
of the course of the stream. 

(^) Mountains : these generally separate distinct tribes and 
ways of life: communication is rare^and only by single passes. 

As a rule the highest ridge of the mountain, or the waler- 
shed| is regarded as the natural boundary. 
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To the second class belong : — . 

(k) Seas and large lakes, which are naturally subject to no 
State, and are open to the common use of all the world. 

(^) Deserts and steppes, and sometimes forests and savage 
mountains. £ut these regions are appropriated as civilisa> 
tion advances. Further definition of boundaries' belongs to 
International la!w. 

Sometimes several countries are united to forfii a new 
and larger whole, an Empire (ReicK). TJiis may happen in 
various ways. 

(fl) The countries* united retain their existence, and on a 
footing of equality : e.g. the United States of America, the 
Gern:^n Empire. * 

(3) The countries exist separately, but on an ungual 
footing, one being regarded as imperial (Jlauptland)^ the 
others as dependent {Nedenldnder) : e. g. Great Britain with 
its colonies and dependencies, France with Algiers. 

(c) The previous countries become provinces of one 
Empire : e.g. the s\)read of Russia. 

But as the ideal basis qf the perfect State is not the 
nation, but humanity, so its ideal territory is the whole 
earth, uniting in one harnjionious whole the diverse qualities 
of different countries, so as to complete and enrich one" 
another. But the practical principle for present politics, 
which are sttll far from the goal of the ideal, is this : that a 
varied territory is the best for a State : one where there are 
mountains and valleys, rivers and l^kes, seaboard and plains ; 
not that such countries are more fertile, for in some parts 
the difference of level mikes cultivation impossible, but 
because the varfbus faculties of the inhabitants are thus 
stimulated and developed to the utmost. Pn the othei^ 
hand, the worst is an inland territory of wide and desolate 
slej^pes : that is why these regions have always been tb^ 
home of nomad tribes which fall short of political life. • 



CHAPTER V. 

TEHRITOKIAL SOVEREIGNTY. 

^(The sovereign rights of a State over its whole territory state 
are of?en called ‘ State property * • But 

the flame, though not inappropriate to the early States of 
Asia, or to the feudal State, is incompatible with modern 
political ideas. * 

In the old Jewish State Jehovah, in Egypt the Pharaohs 
were regarded as sole proprietors of the soil, and private 
persons only enjoyed a transitory use of it : in the Roman 
Empire, again, the land of tljp conquered provinces was 
regarded formally as the* property of the Roman nation 
or Emperor, and the provincial^ only enjoyed an inferior 
though actual property (in bonis) in the land. In some 
mediaeval States, e. g. in England after the Norman Con- 
quest, the king was the supreme proprietor and feudal lord 
of the whole land, and his subjects only occupied their 
estates as fiefs. In all th^se cases the idea of State<property 
naturally arose from the fusion of the idea of private property 
with that of political sovereignty.* But it become^ untenable 
now that private and public law are entirely distinct. 

We must distinguish then the sovereign rights of the state , 
State in its territory {Gebietshoheit^^imperium) from the pro- 
perty {dominium) of the State, property is a matter of 
private law, even when it belongs to the State : sovereignty 
.is essentially political, and can only belong to the State, or 
the head of the State ^ ' • 

' ^ ansAiepts recognised this distinction, Hngo Grotins, De 

R a 
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1. On its positive side this sovereignty means that the 
Slate has complete power of er all its territory, to enforce its 
laws, execute its decrees, and exercise its jurisdiction. Its 
power extends not only over persons but over land and 
things j but this power belongs to the State alone, and is 
outside the sphere of private law. 

2. On the negative side, the State has the right of ex- 
cluding every other State or power from sovereignty in, 
or interference with, its territory. Hence the modern 
State does not allow any foreign power to exercise juris- 
diction or police in its territory. Alienation of the whole 
or part of a country is incompatible w^ith this political 
conception of territorial sovereignty. It is no longer 
possible to do as the mediaeval princes did, who sold, or 
pawned, or partitioned “ their domains as pieces of private 
property. 

Modern public law adheres to the principle that the 
territory of a State is inalienable and indivisible 

Alienation is only possible (exceptionally) under the forms 
of public law, in virtue either of a law or of international 
contracts, including treaties of peace ^ 

Grotius further demai^ds as a consequence of natural 
right, that if part of a country is to be alienated, the 
consent df the inhabitants of that part must be given, as 
well as that of the whole State. This demand is a just one, 
l^ecause their whole political existence is at stake, and the 
legislature cannot be supposed tc^ represent them properly 
when it is bent on dissolving the union of the State. But 

helli ac pacts ^ ii. § 4, quotes Seneca, De benef, vii. 4, ‘ Ad rcges 
potestas omnium pertinet, ad singulos proprietas' and Dio Chrysost. 
Orat. xxxi, ‘'' 9 ^ iroAccvr, dAA* obSty frroy twv tceifTtf/idyaiv itgaaros 

tcupios 4 an rwy iavrov. 

^ Instances in antiquity only occur in cases where the prince had 
absolute power over land and people. Cf. Hugo Grot. i. 5, la. , 

* French Const, of 1791, ii.»§*” : * Le royanme est un et in^ivi^ 

sible' For German States see Zacharia, Deutsches Stats^ und Bundesr, 
i. Si 83. ^ 

* Prussian Const, (^1830, Art. a: *The limits of this country can 
qnly be altered by a law.’ 
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in most cases necessity will prove too strong for natural 
rights , • 

Limitations on the sovereignty of the State in favour of 
other States (statsrechtlicke Dienstbarkeiten) are possible, and 
are analogous to the ‘ servitudes ’ of private law. But they 
must have*their basis in public law, and their purpose must 
be a public one. For instance, a State may allow a neighbour 
the use t)f a military road across its territory, or of its postal 
system, or may open its ports. But freedom of sovereignty 
must be guarded against encroachment, even more jealously 
than freedom of property in privatp lawfc: for any permanent 
limitation is a. disastrous injury to the unity and harmony of 
t&e State, and to the free development of its institutions in 
the interest of public welfare®. * 

NoRs . — I. The change of the title of^the French kings from Rot dt 
France to Roi des Franfaist after the Revolution, ivas a protest against 
the earlier idea that France was a patrimonium regis, and so far marks 
an advance in political thought. [The title of Roi ^es Franfais was 
introduced into the constitution of 179I9 and' it was given to, Louis 
Philippe by the French Chambers in 1830. But it was, not held by 
Louis XVlll and Charles X, who, like their predecessors, were Rots de 
France."] But when once the* significance of territorial sovereignty is 
realised, it does not matter which fofm is used. Stahl {^tatsleAre, 
ii. p. 38) goes too far when he calls the national title barbaric. 
Roman and German Emperors have preferred it : and it is; nobler than 
a territorial title in as much as a nation is greater than g country. 

a. Rectification of frontier is not included under alienation, as it 
merely defines the existing boundaries. But it is not mere rectification 
when whole tracts of inhabited country are cut off and cKchanged by a 
State to round off its frontiers. 

[On the conception of territorial soVbreignty see Maine, Ancient Law^ 

p. I03ff.] 


^ Hugo Grot* ii. 6. § 4 ff. Cf. Final Act of Vienna of i8ao. Art. 6 \ 
* Voluntary resignation of sovereign rights over the territory of a con* 
federation, except in the interest of a member of the confederation, 
must have the consent of all members of the confederate Stale.' For 
fn&er treatment of the question see^Bluntschli, Modernes Vblkerreeht^ 
% a86. 

* Schmitthenner, Statsreckt, p. 409 : * Private property of a foreira 
State or sovereign, in the territory* of a Stale, does not limit the 
authority of that State.* 


and limita* 
lions. 



CHAPTER VI. 

DIVISION OF THE COUNTRY. 

V f i. 

Generally, the territory of a State is so large that it has 
to be divided for purposes of government. There are four 
chief finds of division : — ^ 

. Provinces. I. Provinces. The provinces of the Roman Empire 
were originally independent States, which had been made 
subject to Rome. Modern provinces also often represent 
earlier States, ;$vhich have been merged in a larger whole : 
but sometimes they have been created by the State to which 
they belong: and often, as in the German Empire, the 
provinces (duchies) have given ris^i to new countries. 

^he characteristic feature of provinces is their compara- 
tive independence. Their government is subordinate to 
the geners*! government, but has comparatively extensive 
independent *powe#s. Further, in representative constitu- 
tions they sometimes have a legislative body for the conduct 
of their own affairs, a provincial parliament. The modern 
tendency to uriity is unfavourable to this division^ The 
separate legislative powers' of the provinces have been 
abolished in France, Spain, and England, and in the 
' Crown-territories ' (Kronldnder) of Austria lipiited to the 
sphere of economics and education. But though thorough 
unity of organisation is to the advantage of a State, the 
complete abolition of provincial freedom, ignoring, as»it 
does, the special wants and characteristics of different 
districts, may injure healthy and fruitful eletndats in the 
national life. The Teutonic nations feel the want of pto- 
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vincial independence *hiore keenly than the Romano 
nations. 1 

2. ^ircles {ICreise) are large political districts, but have a. Circles, 
no claim to be considered as separate countries. In the old 
Frankish and German imperial constitution, ^he duchies and 
princedoms corresponded to provinces, the cantons (Gaue) 

to circles. Under the same head come the*counties of Eng- 
land and the United States, the German Kreise^ the French 
di^artements^ and the Prussian Regierungsbezirke. 

This division is founded not on local or tribal differences, 
but on the necessity of an organised^ administration. But 
still the historical associations of the district and its natural 
hiearft of communication have to be taken into account. 
^Pr^vinces may be compared with the different builcfings of 
a castle. Circles with the storeys of a house.^ 

They generally have some central power of administration 
and* superior jurisdiction. Further, there is now a tendency 
for the population of a Circle to attend to its own special 
interests, and to organise common institutions, e. g. roads, 
magazines, hospitals, schools, poor>houses, prisons. This 
opens up a fruitful field for sflf-government and representa- 
tive institutions \ 

3. Districts (Bezirke) are generally subdivisions df Circles, 3- Districts, 
and have a subordinate administration and jurisdiction. 

These, again, may be recognised as corporate bodies, with 
property and institutions of their own*. 

Such was the position of the Teutonic hundreds {Centenen^ 
Huntari\ the provinciaf courts {Zandgericbk), and bailiwicks 
(pberamteUfi) of Germany, th« Cantons of France, and the 
Kreise of Prussia. ^ 

Mere electoral districts do not belong to this category, as 
they are only temporary, and form no organic part of the 
State. Such inorganic divisions have little to recommend 
t];iem. 

Cf. Vivien, Etud^ ordin. ii. 6. 

* Vivien, op. cit, ii. 3. The cantons in Franca do not form corpora- 
tions, bat only official districts for juaicial and electoral purposes. 
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'4. Communes {Gemeinden) in town and country. These 
forn^ the simplest division in the State, but they are of vital 
importance. The personality of the commune (die person- 
liche Gemeinde) is to its district what the organised nation is 
to its country.. It inspires it with its common life; not, 
indeed, a life of political activity, but of common social and 
economical interests. 

Large cities are equivalent to districts, great capitals to 
circles, or even to provinces (e. g. Berlin). 

Alterations in the political divisions of a country are a 
question of law. In all these grades the State has to guard 
its cobimon interests and the harmony of its organisation. 
But in the higher grades the influence of public inter(;sts is 
greater^ and the State has more freedom in determining <,he 
divisions. The commune, on the other hand, is naturally 
so intimately bound up with existing corporations, that their 
wishes have to be considered. 

The chief considerations which determine the State in 
these arrangements are : — 

(<C) The political purpose of the division. 

(b) Natural influences, such as the connection of river 
valleys. 

(c) The history of the inhabitants. 

(d) Commercial relations. 

Mathematical considerations of number or area are sub- 
ordinate to all these. 



CHAPTER VII. 

THE RELATION OF THE STATE TO PRIVATE 
PROPERTY. • 

PRIVATE property, i. e. the command of man over jvvealth, The hbtory 
is as old as man When primitive men plucked the fruits **'®P®*^*y’ 
for their food, or chose a cave for their home, or even when 
they clothed themselves with leaves or skins, they were 
acquiring property. 

Property is not primarily a product of the State. In its 
earliest, and incomplete, and insecure form, it is the work 
of individual life, a sort of extension of the physical exist- 
ence of individuals. A man gains possession of things 
which lie around and come into ^his power, he turns them to 
his own use and service, appropriates them. When to this 
he adds a consciousness of his right to possess them, the • 
idea of property is complete. Even the nomad, who has 
no fixed political bond, has property in his clothes, |iis 
arms, his flocks, and hi9 furniture. Even l^obifison Crusoe, 
on his desert island, extended his property. 

Communism, which denies the justice of private property Communism 
and declares it to “be robbery % conflicts'with the nature of 
man as created by God : ‘ Let them have dominion over 
the fish of the sea, and over the fowl of the air, and over 
the cattle, and over all the earth ; * Gen. i. 26. It is also at 
variance with the whole history of mankind, which recog- 

« [See fimile de Laveley^ Primitive Proj>ef*tyJ] 

* IVoudhon, ‘ La propriety c’est le vol.’ 
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nises property among all nations and at all times, and is still 
engaged in developing it. * 

The abolition of property, which communists propose, 
would mean the death of individual freedom, the destruction 
of civilisation, and “Of the family ; in a word, a barbarism 
worse than that of the rudest society * 

SociaiUm. The doctrinc" of the socialists is more temperate and 
humane, but equally absurd, and less consistent. *Fr6bel 
may be taken as representative of this view. Property is a 
‘ fief held from society by the occupant ; * the right of the 
individual is a ^consequence of a common will (Gesammt- 
wille) recognised by a number of men who form a sov^reigp 
societ);*.’ This doctrine is no less false than communism 
to the individual nature and freedom of man : recognising, 
as it does, only derivative and transitory possession, it pro- 
poses to replace free property by an exaggerated parody of 
mediaeval feudalism, i. e. to return to a lower stage of civili- 
sation : for it ifi only dressing up in democratic phrases the 
same theory of servitude which in the dark ages produced 
an abject flattery of arbitrary despotism. 

The State ,The State has no absolute power over private property, 
piroperty. which li^s indeed, as such,^utside the range of public law\ 
The State does not create or preserve it, and therefore 
cannot take it away. It simply protects it, as it protects all 
individual rights, and has the same authority over it as over 
its inhabitants. The main principles governing the relation 
olT the State to private property are/iccordingly — 

I. The State* guarantees the security s^d freedom of 
property \ ' 

‘ Cf. Thiers, De la proprUti^ ii, who is excellent as a critic of com- 
munistic and socialistic systems, but nfot successful in his philosophical 
derivation of the idea of property. 

^ ^Frobel, SociaU Politik, ii. pp. 392 and 400. 

*'This principle finds expression in many constitutions. The re-issje 
of Magna Charta by Hen^ III, 1225, contains several clauses to tms 
effect. The French republican constitution of 1848, Art. iz, aUd the 
Charter of 1814 (Art. 8) contains the clause 'Toutes les propri^a 
sont ^nviolables.* Pmssian ConSL of 1850, Art. 9, * Property is in- 
violable.’ 
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• . • 

2. The State has no arbitrary power of disposing of 

property. . • 

3. The State has a right to tax property for public 
purposes. 

This does not exhaust the relations of the State to private 
property. * Its rights are extended by certain limitations on 
the freedom of private property. 

1. Certain things are naturally unfitted to become private Limits of 
property, and are reserved for general use. Such res publicae property, 
are rivers, sea-coasts, harbours 

Under this head come the unproduftive regions of ^now 
jyid glaciers, impassable gorges, and moors, &c. But glacier- 
ice may become an article of commerce, and hotels have 
beeti built on Alpine peaks. In such cases the ownership 
is derived from the State. By the side of such natural gifts 
come such works of the civilised ^tate as are devoted to 
public service, especially public roads and canals, public 
spaces, &c. All these are res publicae {domaipe public)^ and 
so long as they remain such, cannot be owned as private 
property even by the State, t^pugh the control of the State 
over them is sometimes termed property: 

2. There are other things, whigh, though naturally capable 
of being held as private property, are reserved because they 
have a close connection with the public welfare, .or because 
their management demands more extensive resources than 
private owners can usually control. To this class belong 
mines, salt-works, and qfh^r monopolies. • 

3. Distinct f|om public property in the harrow sense, are 
things set apart for particular l>ublic uses, especially public 

% 

B Marcianu% in Dig. I. Tit S, de div, Rer, : * Flnmina paene omnia 
et portns publica sunt.’ Ulpianos in Dig. xliii. Tit la: 'Pnblicnm 
flumen esse Cassius definit, quod peretme sit’ The conception of a 
public river is narrower according to Code Civ. art. 538 : * Les chemins^ 
rputes et rues a la charge de I'Etat, les fienves et riviires fumgabUs ms 
JUatobhs^ les rivages, lais et relais*de la mer, les ports, les uivres, les 
rades, et generalement toutes les portions du territoire fran9ais qni ne 
sont pas snsceptibles d'nne propriety privde, sont considMs comme des 
d^pendances an domaine public.* also Sachsenspiegsl, ii. 2%. § 4. 
Prussian Law, ii. 15 §§ 38, 41. Austrian Code, § 407. ^ 
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buildings, official residences, fortresses, arsenals, barracks, 
&c. ' Such things may fitly be spoken of as property, but 
their employment in the public service removes them from 
the sphere of private property and exchange. They must 
remain under dontrol of the State (domaine public relalif) in 
order to be available for public purposes. 

4. The fact that most real property was originally derived 
from the State, which divided the conquered land among 
the warriors or families of the tribe, has this consequence in 
many States — that when property in land is. extinguished by 
emigration or deaths of a family, the land reverts to the 
State. Even still, English and American law hold that land 
in new colonies belongs to the State, and must be bought 
from it by the colonists. This treatment of land, which is 
not yet, or has ceased to be private property, is justified by 
the principle of territorial* sovereignty, which regulates pri- 
vate ownership, and exercises full authority in its absence®. 
. Vacant inheritances revert in the same way ; here, occupation 

by the first comer would produce great confusion. 

But only a false conception^of the State could lead to the 
idea that the State has a natural right to property in every- 
thing in its territory whic)i is without an owner, to the 
exclusion of all aliens. 

Survival Roman law took a truer view : the State had no more 
Sf State right to ^res nullius^ than any private person. Alien or 
^ownership, citizen might occupy them, and became owner by this 
oc5:upation On the other hand, ;in the middle ages the 
notion of feudal Sovereignty favoured the extension of State- 
ownership to objects of private law, and this view has 
survived in many nodern systems. 

{a) Prussian law gives the State a prior right of occupa- 

* Cf. PierantODi, Diritto Costitutionale, Napoli, 1873, i. p. 306 ff. 
La proprieta dello Stato. 

^ Justinian, Inst. ii. i, 13 : *Quod enim ante nullius est, id naturali 
ratione occnpanti conceditur.* Cf.«Gaius, ii. § 66 . Klober, Otffenlt. 
Recht des deutschen Bundes, § 337, has put forward the theory that 
dSttnrora cannot be occupied by foreigners within the State. But why 
should not a foreigner who catches a bird that dies into his room have 
as much right to it as a native? 
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tion in the case of certain unclaimed or abandoned property, 

especially land, cattle, &c. \ an^ no one can occupy without 
the State’s permission. But in other things it allows a free 
right of occupation *. 

(^) English law makes the king owner of most unclaimed 
property but it still recognises a free right of occupancy 
for certain moveables 

(d) french law is like the English. It states the general 
principle, ‘ Les biens qui n’ont pas de maitre appartiennent 
^Ll’ftat 'V 

(d) Austrian law adopts the.vievj that things without 
pwner (freistehende Sachen) may be freely appropriated 

5. Limitations arising from the supreme sovereignty of 
th8 State over land and people, and its obligation to’^protect 
the continuous and successive existence of members of the 
State. To this belong taxation and all police regulation of 
private property. 

6. Limitations arising from the right of expropriation Expropria. 
{Enteignung), It is generally assumed that the right of ex- 
propriation was not recognised by the Romans, and that, 
therefore, freedom of .property was unconditionally pro- 
tected even where the public advantage demanded the 
cession of property. It is quite certain that thdy did not 
.admit any universal right of cession {Alftretungsreckf). 

But still, their great canals, their straight, military roads, 
their aqueducts and fortresses, would be inexplicable if the 
State had not had the jjower to enforce cession in individual 
cases. Probably they did as the English^to now — passed a 
special law for the particular ease. An Act of Parliament is 
necessary in England if owners are to^be forced to resign 
their properties for public undertakings”. 

** Prussian Law, ii. 16. § 1 ff. 

* Blackstone, i. 8, quotes Bracton : *Haec quae nullius in bonis sunt 
et olim fuerunt inventoris de iure itaturali, iam efficiuntnr principis de 
*iure gentium.’ • 

Bl&ckstone, ii. 16, 26. 

« Code Civ. Art. 713. Cf. Arts. 539 * 7 * 3 i 768. 

** Austrian Code, $ 381 fF. # , , • , 

C.t Pla^dcstone i. i, and many recent laws on canals and railways. 
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Compensa- On the Continent the right of expropriation has been 
generally adopted and regulated. Many modern constitu- 
tions include the principle that the State has a right to 
enforce cession of property for purposes of public welfare if 
it pays full compensation 

This principle is completely justified by the consideration 
that where the private rights of individuals and the general 
rights of the public conflict with one another, the latter 
ought to prevail, but only so far as circumstances demand. 
The opposing interests are reconciled by cession on the one 
side and compensation on the other. 

The question whether public interest demands expropria- 
tion in any particular case belongs to public law, and ought, 
therefoie, to be settled not by a civil court, but by the 
organs of the government proper, either by the legislature, 
as in England and the United States, or by the actual 
executive, as is usual in Germany, or by administrative 
courts. The latter procedure is fairer, for it is the business 
of government to settle in each case what the public good 
demands, and it is best fitted for estimating the means 
proposed. But the procedure inust be such that no arbitrary 
caprice be allowed to encroach on private rights 

For examples see Neuester ExpropricUionscodex, Niirnberg, 1837, and 
especially Griintrab, Enteignungsrecht, p, 66, foil. 

Bavarian Law of 1 756, iv. 3. § 2. 

Prussian Lawf i. 11. §§ 4-11. Introd. §$ 73-75. Code Civil, 
Art. 545 : ‘ Nul ne pent etre contraint de c^der sa propriete, si ce 
n*est pour cause d'utiiite publique, et moyennant une juste et prealable 
indAnnite.’ , 

Austrian Code, § <365 : * If the general good demands it, a member 
of the State must give up his prope2;ty in return for due compensation.* 

French Constitution 184S, Art. ii, and to the same effect the 
Charter of 1814, Art. and the Code. Belgian Const, of 1831, Art. 
II. Austrian Law of i Dec. 1867, Art. 5. 

Pruss, Const, 4/1850, Art. 9: ‘Property is inviolable Tit cannot be 
taken away or limited except on grounds of public welfare after pre- 
vious payment, or at any rate arrangement of compensation according 
to la^.* 

” Bavarian Law ^1837. Cf. Tteichler, u^er die Zwanpabtretung, 
in the Zeitschrift fur deutsches Recht, Beseler, Keyscher und Wilda^ 
Bd. xii. H. 1. For more recent works see Griintrab, Enteijf^ungsreeht, 
1874, for ip|ull list of references see Meier und von Holzendorff’s 
ReehtsUxikon, i. 764 ff. ; French Law ^1841, Art. 51 1 Zurich Law of 
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The right to enforce (Session belongs only to the State, or, 
in the narrow circle, to the Commune; never to private 
persons. But the State may empower individuals or 
societies to demand cession for special undertakings: 
railway companies in England and America frequently 
receive these powers. 

Many legislatures restrict the right to ^he case of real 
property and specially - named objects. But the same 
principle applies equally to personal property and to any 
public purposes which may be suggested by new discoveries 
or advance in civilisation. 

* t • 

On the other hand, the assessment of compensation is Assessment 
Sntirtty a question of private law, and must be decided 
either by agreement or by the civil courts. The Stafte is of 
course bound to give full compensation, that is to say, not 
merely the ordinary price, but an augmented price sufficient 
to repay the proprietor for his indirect, as well as his direct 
interest, but not a merely fancy price. . 

Some laws allow the indirect advantage which the 
proprietor gains by the change to be set against the indirect 
damage : others, again, refifse to tak^ this into account. 

The first system, as limited by the Zurich law, is fairer, 
because it corresponds more nearly with the real rotations of 
value and damage. 

[Hote . — On the whole subject, see Mill, Political J^conomy, Book 11 . 

Chs. i, ii; Laveleye, Ze Socialisme Contemporain\ Rae, Contemporary 
SocialumI\ ^ • • 

1838, $ 7. In calculating the indirect damage to the property left in 
the hands* of the owner, any advantage which^ he gains ought to be 
hiirly set against it; e.g. a road is carried through a garden, the side 
of the garden which is left loses value as a garden, but gains more as 
building land. It would be unjust for the State to compensate the 
first loss. 

• Bavarian Law, v. 1837, 6. 
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CHAPTER 1 

INTRODUCTION. 

The question about the rise of the State may be con- Two que^ 
sidered from two different points of view. Our intention the rise of 
may be either to examine the conditions and circumstances one 
ftom^which actual States have arisen; or to discover the'oth^;^*’ 
necessary cause which lies at the basis of all Statas—tbe 
basis of the State in law and justice {Rechtsgrund). The 
first question is one for history to answer, the other for 
speculation.) history distinguisfies the different forms in 
which the State arises according to the manifold events 
which it considers. Speculation, starting wkh the unity of 
the conception of the State, requires also a unity of origin. 

Let us refer first to histoiy and not enter upon philo- 
sophical consideration Vntil we know the experience of 
nations. • 

The rise of the first states took place farther back than 
our knowledge of history extends. ^^There was nd conscious- 
ness of history until there were already many states upon 
earth. Even the ancient sacred books of the Jews, whjch 
inform us of the first rise of the Jewish ^state, presuppose 
the Egyptian state, without telling us anything of its origin. 

Perhaps the Indian state serve<fas a model for the Egyptian ; 
but the sacred writings of the Indians ^ive us no light on 
the subject.? 

(jiistor^ since then has Seen the beginning and the end of 
very many states, and thui(^ tells u^ much more of their rise 
and fall than mere speculatioc^ \fill the ancient European 
states have perished centuries ago, and almost all the 
AsiaticA Most of the states* which exist at present had 

^ Am 
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th6ir birth within a period known to history. Many of them 
are Siiill quite young. The circumstances and the influences 
which have brought them Into being are not concealed 
from our view, although, as in all spiritual and physical 
creation, the . creative power itself remains hid as if by a 
divine mystery. 

The manner of the rise of a State is however not merely 
a phenomenon of great psychological and historical interest : 
it exercises a continued influence on the whole life of the 
State, and determines likewise in great measure its relation 
to other States *. 

Thus it is even niore important for the study of public 
law to consider the different origins of States, than it h for 
private# law to examine the diverse forms of acquisition of 
property; yet the moderns have almost completely neglected 
the former enquiry while carefully considering the latter. 
Three We may distinguish three different groups 

fomlof* I. (The original formation of the State, when it takes its 
slater beginning amaig the people and in the country without 

being derived from already existing States. ) 

2. The secondary forms, whfn the State is produced from 
within, out of the people, but yet in dependence upon 
already existing States, which either unite themselves into 
one, pr divide themselves into several.^ 

3. (The derived formation of the State, which receives its 
impulse and direction not from within but from without.^. 

The formation of a new State, of which alone we are here 

c 

speaking, must not be confounded with mere changes in 
constitution— a distinction to which Bodin® rightly called 

* De Tocqueville, Drmocracy in America (Transl. by Reeve), Part i. 
ch. 2 : ^ All nntions bear some marks of their origin : and the cirenm- 
stances, which accompanied their birth and contributed* to their rise, 
affect the whole term of their being.’ 

* Bod in, de Rep, iv. c. i, calls the latter * conversioncs * ; * Conversio- 

nem civitatis appello, cam stattis ipsius convertitur ac omnino mutatur ; 
id autem fit, cum imperium popular^ ad imum, aut paucorum potestls 
ad omnes cives defertur, contraque.’ [Conti ast the view of Aristotle, 
who makes the identity of a State depend upon identity of constitution. 
Pol, iii. c. 3.] f 
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attention. The change of the old Roman Monarch]^ into 
a Republic brought no new Slate into existence^ nor again 
did the overthrow of the Jiepublic and the introduction of 
the Empire. These changes in the form of government 
mark different periods of life in the same State, they are not 
the begin’hing of different States. 



CHAPTER II. 

msrOI^/CAL I^V/^MATIONS. 

^ 1. “Original. 

ofSa1>^“ Inmost original of all the many ways in which & State 

soiuteiy can arisc is represented in the legend of the foundation 
of Rome. Here everything is new: the people gathers 
itself round common leaders out of fragments of many 
different races, and becomes a united Roman people : un* 
cultivated and® unclaimed territory is taken possession of^ 
and becomes the site of the eternal city. In this legend 
we find the idea of a cor^jpletely new creation. The 
organisation of a multitude into a® nation does not precede 
their establishment in a territory : they are connected with 
the city from the first. Both elements coincide, and the 
foundation- of the State is straightw’ay consecrated by prayers 
for the blessirfg of the gods, and legally established by the 
statutes given by the new king to the people, and approved 
by them. The creative spirit of tfie king and the political 
will of the people meet together in the law of the State, as 
in a single act *, and the State is the free work of the con- 
scious national wiK. 

We may well doubt whether this form of a political 
‘creative act' ever really took place. But it corresponds 
• 

^ Leo, IVeltgeschichtet i. 393, says that * contract* is the diaracterMc 
clement in the foundation of Rofne, and in fact the ancient form of 
Roman legiriatton recalls the customary form of obligatory contract, the 
stipulatio. Nevertheless, Roman law in its essence is no contract, be- 
tween two independent persons, biit a single act of the Roman people as 
a i^it. 
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most completely to the*idea of the State which comes into 
life fully formed like Athene f^om the head of Zeus. * 

Secondly, the territory and people may be already there, a. PoHikai 
but the people may not yet have attained to the conscious- Son ofthi 
ness of political coherence. Here that which creates the oflTdSnhe 
State is rt»e organisation of the people. We find a cele- 
brated model for this also in ancient legend: The Athenians 
are th^children of Attica (nvTdx^owt), which they inhabited 
centuries before the Athenian State was founded. Its origin 
is traced to Cecrops, who first taught reverence for the gods 
among the rude inhabitants, instituted^he family, introduced 
agriculture and the planting of the olive, arranged the 'people 
in trTbes or castes, and established government and justice. 
According to another story, all this is ascribed to king 
Theseus, who united the scattered communities of the 
country in a single State and concentrated the government 
in Athens ^ According to either version it is the organisa- 
tion of the people to whom the land belonged which brought 
the State into being. * 

The foundation of the Republic of Iceland is a well- 
known historical exam^lff this formation of the State 
by an organisation of a people in a definite country ®. At 
first there were only isolated settlements of numeit)us chiefs 
{Cod€n\ seignories of independent Godorde biv^l Dingstdt- 
ten. But on the proposition of Ulfijot, with the assent of 
the Codes, a common Altding was formed for the whole 
population of the island, and for legislation ancr administra- 
tion of justice a common organ was prowded, to which all 

^ The Athenians called this bringing togethei of the various cantons 
into one iltsXt Cp. the learned treatise of W. Vischer, Ueberdie 

Bildungvon Staaten und Bunden im alien Griechenland, Basel, 1840. [vd 
fwoitcta is the name of the festival in memory of Theseus' uniting iSl the 
towns of Attica under the single government of the ca|)ital, Thnc» ii. 15I 
The union itself is called {womat s, Thucf iii. 3. In Attica separate w6Xecs 
Weie into one v 6 Xts. Thls^was a more advanced form of union 

than the formation of a city, such as Megalopolis, out of villages. Cp. 

Freeman, Federal Gevemmeni. p. 28 ; Cgnij^rative Fbliitest p. 38a.] 

^ Cp. Maurer, Beitrage zur RecMtsgesch. des germ. Norden^ 18521 
Heft L . . 
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Godorde were subject. Thus the population of the island 
became a nation.^ , 

TheToundation of t he St ate of California^ which has taken 
place before the eyes oTwir contemporaries, is an example 
of a new people voluntarily constituting itself in a territory 
belonging to the United States of North America. The 
thirst for gold had brought together from the whole world 
an incoherent mass of all sorts of individuals: onrthe ist, 
September, 1849, they elected representatives to a con- 
stituent assembly, and on the 13th October the projected 
constitution of the n<ew State was laid before the people for 
their approval. All history hardly presents us with an ex- 
ample which could serve better than this to provfe the 
possibility of forming a State by the free adherence* of 
individuals ; and yet, if we consider this case more closely, 
it is clear that the decision, did not depend upon a contract 
of all individuals ^ but upon the will of the niajority, and 
that the unity of the community was necessarily presup- 
posed. The Constitution was created not by the wills of 
individuals, but by the common will of the whole popula- 
tion. ' 

'.The formations which arc produced at the present day 
within the United States of America have always this cha- 
racter. First, a ‘Territory’ is measured off and opened up 
to colonists! This is at first treated as a province of the 
union, and the federal government provides for its adminis- 
tration ; when the population has increased they receive 
" a new constitution, and the Territory is recognised by Con- 
gress as a new State.) 

3. Occu. ^ more often happens that a nation is first formed, and 
teiStoiy^ that they afterwards take possession of the land as the 
a&Sdy second indispensable element for the existence*^ of a State. 

*^his may be called occupation of territory^) 

Conquest. ft vciy frequently takes the form of conquest of an iii- 

* R. V. Mohl works out this example in more detail, and tites h as a 
confirmation of the theory of Socia|^ Contract (Xeitsekn/i v. Mitlcrmaier 
fur atisldptd, RechUwiss, xxvii. 5, 394) 
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habited country. This*was the case with the old Jeynsh 
State, with the Dorian Greeks, land with the Teutonic races 
in the Roman provinces and in Slavonic countries. Here 
the military supremacy of the people is asserted over the 
inhabitants of the conquered territory. War is indeef^a 
dest^tiy^agency, but has also a direct Influence in the 
’creation of States. If furthers tl^ political qualities, of^ 
jSjIEorjdil^ation and manly authority, and a victorious people. 
are:especially capable of forming a new State in a conquered 
■country. 

States which have arisen in this way have at the beginning 
of their existence to overcome great internal as well as ex- 
ternaT difficulties. Even if the contest of arms is not 
ren<?wed, there commonly begins a struggle of civilisations 
between conquerors and conquered, and this continues until 
the political unity of the mixed* people is complete. In 
order to guard his newly-organised nation against this 
danger, Moses commanded the Jews to exterminate with 
fire and sword the inhabitants of the Holy Land which 
Jehovah had given them. Many victorious peoples have 
succumbed to this danggr, ha^^ing been again subdued by 
the higher civilisation of the conquered race. 

Conquest, although in the form of force, has* always 
among all nations been looked upon as a source pf political 
right. The saying of Alexander the Great®, that the con- 
queror gives the law and the conquered receives it, is still 
true to-day. * • 

Certainly the system of rights {Reckiszustani) is still in w 
an immature condition .where ^external force exercises so 
supreme an influence on the productioft of new and the 
destruction 9! ancient rights; but rude as is the form of 
conquest, it yet contains a moral significance which explains 
its importance in the formation of law. Ancient peoples, 

• 

® Q. Cnrtias Rufus, Vita Alexandria iv. 5. Cp. Grotius, De jure belli 
aepaeir^ iii. c. 8. § i, wheiup ^ 1 *^ saying of the German Icing Ariovistus 
to Caesar is quoted : * Jus esse belli, u| qui vicissent, iis quos viciisent, 
quemadmodum vellent, ilnperarent.* (Csesar, De Bello Callico^ i. 36.) 
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anc| especially the Teutonic, regarded war as a great inter* 
national law-suit, and victory as the judgment of God in 
favour of the victor®. Thus conquest appeared not as mere 
physical superiority, but as a confirmation of the moral 
power which Justifies political authority. This is not out 
of harmony with the modern view of the State*^hich seeks 
to comprehend it as a human institution. Not every vic- 
tory indeed is recognised as a proof of right, ifor every 
defeat as a sign of wrong. Superiority in the w^eapons of 
war cannot any longer be regarded as a* ground of right. 
But the result of the great historical development which 
from time to time brings to rest the strife of contending 
peoples, is regarded as a decision of nature and time in 
the great national and political process, and since Aoral 
elements are at work in it, it has the significance of a 
world-historical judgment. ‘History judges the world".’ 
The subsequent recognition of the new situation as a neces- 
sity, whether ^jy a treaty of peace or by voluntary submission 
of the inhabitants, makes good the legal defects of the 
original occupation 

Peaceful Another and more peaceful forip of territorial acquisition 

settlement. settlement of political communities in an uninhabited 

or scarcely cultivated country, with the intention of found- 
ing a ney^ State there. This is the character of many 
European colonies in other parts of the world. If the 
colonisation is directed by the mother State^ then we have 
afh example of the derivative form of origin (chap. iv. i). 
But if the colonists, already constituting an organised 
society, like the ‘ Pilgrim t Fathers ’ in New England, by 
their own efforts cand at their own risk form a new com- 

® Bluntschli, Studren, p. 302 : * War is the mde form* of maintaining 
Inteinadonal Law which has hitherto prevailed. But there is a growing 
coi^ciousness that it is only^the prelude to a procedure more just and 
rijore worthy of humanity.’ ' 

« [* Die Weltgeschichte ist das Weltgericht ; ’ said first by Schiller in 
a poem called Resignation. Cp. Hegel, Phil. d. Rechts^ §«340.] 

^ Bluntschli, Mod. Volkerr. § 701 : * Conquest does not establi^ a 
new%aud peaceful legal condition until after submission or a treaty of 
peace.’ 
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m unity on soil which has hitherto belonged to no St^te, 
this is the formation of an essentially original State. If the 
barbaric natives remain in the territory of the new colony, 
the difficulty of arranging the relations of the two popula- 
tions is almost as great as in a conquered ^country. But 
the superioHty of a civilised over a barbarous people neces- 
sarily leads to the dominion of the former. 



CHAPTER III. 


II. Secondary Formations. * 

< • 

A. Fi&nia- Two OF. more States feeling too weak .in isolation, or 

tionofa , . . . . , . . . , . 

Composite desiring to attain ^ national unity, may join t9gether in 
icA^ue a new and larger Federal State (Bund). This is not founded 
tween States, contract of individuals, but it is either founded or at 

least Jirepared for by a contract between States. But # new 
collective State does not come into existence until a federal 
constitution has been made. 

[Examples of this new form of State are the old Greek 
edhfederation^of Boeotia, the unsuccessful attempt of Epami- 
nondas to unite the Arcadians, the Peloponnesian alliance 
under the leadership of Sparta, the .dKtolian and Achaean 
leagues ; the Saninitc leagiTe in .Italy ; and in the later 
middle ages the leagues of the German Hanse-towns, of the 
Swiss confederates, and of the United Provinces (Holland)) 

The St^te so produced is not simple but complex, since 
the various States which form it still remain, and are only 
united in a new association. Since this association depends 
at first upon State contract rather than upon State law, suc- 
ceeding generations inherit the contradiction of several 
States essentially independent, and yet in other respects not 
less essentially dirpendent on the complex State. There 
results from this a perpetual action and ];jeaction, and 
frequently a conflict between the particular and the general* 
spWt. ^ 

if the feeling of unity becomes stronger, and the comnwn 
organisation more developed, then the form of Stat^ contract 
gives place to that of constitutional law. On this distinction 
are based the two chief forms of union between States: 
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Confederation {Statenburtd) and Federation {Bundess/a 0 
Both are composite political hollies, and in so far different 
from mere alliances which form no new State ; but the first 
retains the character of a contractual combination of States, 
the second implies the advance to the formation of a col- 
lective Stat^jor union. 

A Confederation, by joining several States in a political i.. Confedera 
associaticyi, presents at least externally the appearance of one 
State, of an international personality, but yet is not organised 
ipto one central State, distinct from the particular States : 
the management of the collective State fe left either to some 
particular State as president Vorort\ or to an 

assembly of delegates and representatives of all the several 
Statef. The former was the case with the Greek lAgues 
under the Hegemony of Sparta and Athens, the latter with 
the Swiss Confederation up to 1848, and with the German 
Confederation of 1815. 

In a Federation, on the other hand, there are not merely a. Fedein. 
completely organised particular States, but trtere is an in- 
dependency organised common or central Stale. The 
power of the Federation is not«ieft to one of the particular 
States nor entrusted to the assembly of them. It has pro- 
duced its own Federal or National organs which belong only 
to the collective body. The Achaean leagu e with its common 
assembly of the people as a legislative body, wijh its Federal 
general as chief of the league, with its Federal council and 
tribunal, was already in some measure such a Federal State. 

This form of State first appears in modei;p times in the 
United States of North America, but not until the act of 
union of 1787. It was afterwards imitated by Switzerland 
in the Federal constitution of 1848. Both constitutions 
depend no lohger on a contract between States, but imply 
the existence of a common nation and a common State, 
whose one will makes the constitutfon and demands obedi- 
ence from the minority, even of'particular States. Thus the 

® [Cp. Freeman, Federal Government^ i. c. ii. pp. 9-15 ; Comparative 
. Politics, p. 387.] • • 
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7 . A Federal 
Empire has 
been formed 
out of the 
North 
German 
Confedero* 
tion. 


jJreliminary stage of ConfederatioR is passed over, and the 
higher stage of Federation or Union is reached \ 

Both forms of composite State are better adapted for 
Republics than for Monarchies. This may be clearly seen 
if we compare the history of the North American and oi 
the Swiss constitutions with the struggles abou^the reform 
of the German Confederation. 

The CQnstitution of the North German Confedoration of 
1867, and that of the German Empire of 1871, do indeed, 
both in fact and in law, unite the different political poWerg 
and forces of Germany in common national action ; but if 
we consider principfes, this constitution is like a butterfly, 
not yet quite emerged from the chrysalis. The form^of iis 
origim points on the one side to a free contract of ali the 
particular states (princes and chambers) ; but the constitu- 
tiohi.as a matter of fact, came into existence by the guiding 
will of the Prussian government in connexion with the 
labours of the imperial Diet {Reichstag as the representative 
of the Gcrmarl nation. Contract and law are here united in 
a remarkable way, but the representation of the united 
governments in the Federal Council (Bundesraih) still recalls 
the earlier Confederate German* Diet (Bundestag, The 
original designation oiBundesprdsidium (Federal Presidency), 
which was ascribed to the royal crown of Prussia, had like- 
wise the Stime Confederate character. But if we consider 
the actual powers of the President, and his constitutional 
authority, especially as Generalissimo, there stands clearly 
before us the chief of the German Empire. And the con- 
stitution of the Empire has now recognised this by the 
majestic name of German fimperor. The institution of the 
Imperial Diet, has in conception, as well as in fact, more 
unity than even the North Amierican Congress'or the Swiss 
Federal Assembly. 

- 

* Cp. on this point the ' Fedexalist ’ by Hamilton and MadisSn ; 
Story’s Commentaries on the Constitution of the United States ; 
Bluntschli, Ceschichte di Schweiz, Ltundesrecit, i, p. 352 ; Waitz, 
Poiitik, i 
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' The constitution of rtie German Empire differs from Diffcrencci 
Republican Federations, mainly^in the following respects — th^Gennan 
(a. Many directing organs of the whole State are neces- and*R^ 
sarily, or in fact, united with the authorities of the particular {'cdiSSons 
States which compose it : thus the German Emperor is the 
King of Etyssia, the members of the Federal Council are 
identical with the rulers of the particular States, the Imperial 
Chancellor and a great part of the higher officials of the 
Empire are Prussian ministers. In Federal States, on the 
pther hand, the two organisms are completely separated. 

(b) In Federations the different States are indeed unlike 
in power and size, but are together weaTc in comparison with 
tflfe iTtiion, and so far like one another, but in the German 
Empire the kingdom of Prussia is much more powerfal than 
all the other States taken together, and therefore must be 
considered as the chief and presiding authority upon which 
the power of the Empire mainly depends, without which it 
is nothing, and round which the remaining German States 
are grouped. * 

(i) The constitution of the Empire, and of most of the 
particular States, is monarchical. 

These differences are so great that it is better not to in- 
clude the new German constitution under the already exist- 
ing notion of a Federal State, but to give it the name 
‘Federal Empire,’ and to regard it as a new and parallel 
form. 

Allied to the form we have been discussing i.v the Union b. Union 
(in a special sense) of two or more States, .either under one 
common ruler, or as a single npw State. Of this there are 
various kinds and degrees. The union js always imperfect 
when it is merely personal. ^This may be merely transitory 4; Personal 
if the same person happens to succeed to the thrones of two ^' “***”' 
different States, and may afterwards cease if the succession 
fajls again to two different persofts. Of this sort was the 
union of the German Empire and Spaih under Charles V, 
of Poland and Saxony under Augustus II and III, of 
England and Hanover undAr the male rulers ot the 
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Brunswick line, of Schleswig-Holstein and Denmark 
according to the treaty of 1^20. This form of union is the 
lowest of all. It does not produce a new united State, but 
only brings two independent States into a mere external 
relation under /:he authority of the same prince. 

This Personal Union is permanent when the cfpwn of two 
States belongs to the same dynasty and devolves according 
to the same laws of succession. We have examples in the 
‘Pragmatic Sanction' of 1713 for the States united under 
the Austrian sceptre, which was accepted in 1722 by the, 
Hungarian diet for the kingdom of Hungary ; in the ac- 
quisition of the principality of Neuchatel by the King of 
Prussia in 1707; in the union of Norway and SvffVJddi 
since ^814; in the agreement between the kingdom of 
Hungary and Austria since 1867. 

This permanent dynasfic union may indeed found a 
new composite State, but the unity is very imperfect, and 
usually has no practical importance unless absolute power 
is really conceAitrated in the person of the ruler. In all 
other cases there is in reality something contradictory and 
discordant ifi the situation — ^n the one hand, two States 
with conflicting interests and opinions ; on the other, a 
common* prince who may even, as sovereign of the one 
State, be obliged to declare war^ against the other. This 
form of persoijal union cannot therefore well be combined 

^ with representative government. 

^ Real A higher unity is to be found in the so-called Real Union, 
which is related. to Federation, as Personal Union is to 
Confederation. In this no^ merely is the person of the 
ruler the same, but^the supreme government even in legisla- 
tion and administration 'K The united States may indeed 
have a relative independence, within certain limits they may 

* Pozl {Deutsches Statsworterlmch Art Union) makes a different dis- 
tinction l^tween Persoftal and Kea> Union. The former, according to 
him, is the accidental, ^he latter is the constitutional {grumigesetzliche) * 
coincidence of sovereignty over two or more Slates in one person. The 
conneiRon between Sweden and Nefrway would thus be a Real Union. 
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have special legislatures and executives, but the whole ^tate 
is one organism, and its highest interests are concentrated 
in the same hands. Examples are the union of Norway 
with the kingdom of Denmark by the imperial law of 1536 ; 
the union of Castile and Aragon, if not at first (1479), 
afterward^^under Hapsburg princes ; above all, the Austrian 
monarchy according to the fundamental law of 1849 and the 
constitution of February 1861. 

The constitution of Austro-Hungary since 1867 approaches 
the forms of Personal Union in the dualism of the two chief 
States, but there are elements of Real Union in the in- 
s^tubons of a common ministry for foreign affairs, of the 
imperial army and finances, as well as in the common 
delegation of the two representative bodies of Austria and 
Hungary. Each of these chief States themselves began as 
pefsonal unions, but have now become real unions. 

Complete Union puts an end to the separateness of the fi. Compieie 
united States, and forms »ot a composite but|a single State. 

England and Scotland were originally bound together by 
a mere personal union, but their Union into (Jreat Britain 
in 1707, and the later JJnion between Great Britain and 
Ireland in 1800, make them examples of a Complete Union. 

Their separate Parliaments came to an end, and there is one 
Parliament for the whole realm. More recent examples are 
to be found in the incorporation of the principalities of 
Hohenzollern with Prussia in 1849 ; the annexation of the 
Italian duchies and of the kingdom of Naples to Piedmoftt 
in order to form the new kingdom of Italy in i860- 1861; 
above all, the transformation into Prussian provinces of the 
kingdom of Hanover, the principalities ef electoral Hesse, 

Nassau, Schjeswig and Holstein, and of the free city of 
Frankfurt. 

Public law was formerly incline^ to regard these union3 
and changes exclusively from a dynastic point of view, as if 
the matter in hand were only the acquisition qr inheritance 
of several pieces of ground b^ the same private person. 

The forms whfch private law {wovides for alienation among 
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C. Divisioi 

7. ^ National 
Divibion. 


8. Division 
by inherit’ 
ance. 


9. Declara- 
tion of In- 
dependence. 


livii^g persons as well as at death (testament, inheritance) 
were recognised, as’ if a nation and a country were a bequest 
with which an individual man could deal as he chose. 
Modern public law rejects this view, which conflicts with 
our conception of the State, and insists that such changes, 
as they essentially concern the public constitnuOn of the 
nation, must not be arranged without the assent of the 
people’s representatives. 

1’he opposite of union is the division or separation of a 
greater State into two or more new States. • 

National division :s apt to occur especially where different 
peoples, separated by their very territories, have been ex- 
ternaHy united in one State without becoming really one. 
If the power of concentration which has hitherto held fhem 
together is diminished, the natural diflerences come into 
play, and the process of separation begins, splitting up the 
existing whole into a number of new and independent 
States. Thu^thc great world-monarchy, which had been 
for a moment welded together by the genius of Alexander, 
went to pieces immediately after his death. The Frankish 
monarchy of the ninth century broke up according to nation- 
alities ; but this result >vas partly due to dynastic differences. 
The falf of the Napoleonic Empire, with its creations of de- 
pendent kingdoms, may be explained to a great extent in 
the same way : and so too the separation of Belgium from 
Holland in 1830. 

During the middle ages a State was frequently divided 
among several sbns of the deceased ruler, just as an inherit- 
ance is among several heirss This procedure, which follows 
the principles of private law, is quite incompatible with the 
unity and welfare of a State, and has only been abolished 
by the recognition of the modern principle of political 
indivisibility. e 

Another form appears when one part of the State declares 
itself independent and becomes constituted into a separate 
Sta^ • f , • 

As a rule the part as such is not justified in rising against 
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the whole and separating itself by force. History has given 
examples of warning in many iin justified and unfortunate 
attempts at separation. At the same time there are declara- 
tions of independence which have obtained full recognition, 
and have sufficiently justified themselves. We may recall 
the separation of the United Provinces from Spain in 1579, 
the Declaration of Independence of the North American 
States in 1776, the liberation of Greece from Turkish do- 
mirrion in our own days. The principle needs a limitation » 
tvhich may be put ^ follows : the part is, exceptionally, 
justified in seceding, if its lasting and* important interests 
ar,fi iipt protected or satisfied by the whole to which it be- 
longs, and if at the same time it is capable of taking c^re of 
itself and maintaining its independent position. Only real 
necessity and intolerable suffering give sufficient ground for 
the secession, and only the moral* force which proves itself 
victorious, and overcomes all difficulties, gives a claim to 
recognition. Under these two presuppositions, this recog- 
nition will be accorded by the judgment of history 

® The American Declaration of Ifidependcncc treats the principle 
more lightly, and acknowledges the then prevailing theory of natural 
rights ; — 

' We hold these truths to be self-evident that all men are created 
equal ; that they are endowed by their Creator with certain unalienable 
rights ; that among these are life, liberty, and the pursuit of* happiness ; 
that to secure these rights, governments are instituted among men, de- 
riving their just powers from the consent of the governed ; that whenever 
any form of government becomes destructive of these ends, ^ is the rigly; 
of the people to alter or abolish it and to institute a new government, 
laying its foundation on such principles, and organising its powers in 
such form, as to them shall seem most likely to effect their safety and 
happiness. Prudence indeed will dictate that governments long estab- 
lished should not be changed for light and transient* causes ; and accord- 
ingly all experience hath shown that mankind are more disposed to 
suffer, while evils are sufferable, than to right themselves by abolishing 
the .forms to which they are accustomed. But when a long train of 
abuses and usurpations, pursuing invariably the same object, evince a 
design to reduce them under absolute despotism, it is their right, it is 
theif duty, to throw off such government and to provide new guards for 
their tuture security.* * 

[Cp. the ideas and phraseology of this Declaration with Locke's 'Drea- 
tiseoftivU Government, ii. §§ 222, 2^,] 
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CHAPTER IV. 

III. Derived Formations. 

I. Coioiiiha- "J'he colonisation of the Greeks, which covered the coasts 
(a) Gieek. of the Mediterranean in Asia Minor, Italy, Sicily arTd Tlic 
Islands of the Archipelago with new cities and States, was 
a conscious formation of new States. The colony proceeded 
from the mother city lil^e the son who goes out from the 
family of his father to set up a household of his own. It 
became immediately a new State independent of the mother 
city, but bou/id to it by the ties of descent, manners, law,’ 
religion. The young city took the holy fire from the 
IVytaneum of the mother criy, and the ancestral gods were 
transferred to the new dwelling-place K The Greeks founded 
no great Empire, but their scattered colonies Hellenised the 
East ■*. 

(ii) Ruiiiaii. It was otherwise with the colonies of Rome They were 
intended to secure and extend Roman dominion, and they 
remained therefore in a relation of strict dependence on the, 
capital. They ;5vere not the foundation of new StateS| but 
only an extei^Kbn of the e>jisting one State. . 

(r) MoiieriL Different agaii|, is modern colonisation. If we consider 
the origin of modern colonies founded by European States, 
espe^lly those in America, there is, as a rule, no direct 
loundation of new States ; the intention is rather to extend 

* Cp. Hermann, Griechische Siaatsaltertkufner, Part iv. The plioe- 
niciaii colonisation was not at first the foundation of new States,' but 
usually came to be so. 

Laurent, ffistoire du ddoit dcs f^ens, ii. p* 310. 

« £Cp. Marquardt, RSm. StatsverwaUung^ vol. i. p. 35 foil.] 
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the dominion and civilisa^tion of the old country or to ot|tain 
a new economic existence, or^ sometimes, to escape per- 
secution at home. In South America the dependence of 
the colonies on the Romance States of Europe was greater 
than in the North, where the Teutonic feeling of freedom 
and tendency to form corporations caused or at least favoured 
a considerable degree of colonial independence. 

. But i? one looks to the later development and history of 
these colonies, they have mostly attained to an independent 
Existence, and have thus separated themselves from European 
rule and become independent States. , This sort of coloni- 
s^ion may be rather compared with the birth of a child, 
who increases the family as a dependent member, but after 
he ftas grown up in body and mind goes off and fofinds a 
new family. 

Another derived formation of the State often took place »• ConceMion 
in the middle ages in the form of a concession of sovereign rights, 
rights to particular parts of the State. A whole series, 
especially of German districts, principalities, dominions, 
imperial cities, became independent States by obtaining 
particular sovereign rights ffbm the king, and gradually 
increasing these until at last the king retained only an 
appearance of supremacy without any real power. Thus 
what had previously been parts of one State, became in the 
course of centuries independent States. Tht; outward form 
of such concession was frequently that of private acqui.sition 
by purcHhse or loan, and is thus not adapted for'the modern 
state. Even in the middle ages, howeiier,, that was not 
essential, and thus at the present day # is practically 
possible that a State with clear consciousness should train 
up a part of, its dominions and confer on it sovereign rights. 

England proceeds in this manner towards Canada and 
other of her dependencies. 

•Finally, there is the institution of a new State by a foreign instUutiiw 
ruler, especially by a conqueror whose fiat destroys old States 
and calls forth new ones. Europe saw, in the years of the 
Napoleonic rule, a number of States destroyed and dthers 

% 
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set ilip by the will of the Emperor. But these arbitrary 
creations of momentary po\iier attained to no real living 
force, and had scarcely been called into being when they 
died off or were destroyed — an eloquent proof that of all 
forms of State fbrmation, this is the most imperfect and the 
Ipnst fiprnrp. *■' 



CHAPTER V. 

FALL OF STATES. 


All the past history of the world testifies against the 

. B I. i. 1#.. cause of the 

imnTOrtality of the State, and the earth is covered with the mortality of 
ruins of the fallen, 'fhc occasions and the fornns of this be found in 
fall are different, as are the causes •of death in the individual, maure!^"***. 
But from the fact that all States perish, we may perhaps 
infer a common cause of their mortality. Thi^ cause cannot 
be found in national demoralisation ; for demoralisation is 
not necessary, and not always present, and on the other 
hand history teaches us \Jiat e?en demoralised peoples may 
live a long time, just as immoral men may sometimes attain 
a great age. Nor again in bad government : man^ a State 
has outlived several generations of bad rulers. fJor again, 
as has recently been maintained by Gobineau, Jn the mixture 
and degeneracy of race. Many States have become great 
and powerful by this mixture of blood, and have* continued 
to flourish, although the national race ha» been essentially 
altered, e. g. Rome, England, the United States of North 
America. The true cause is to be found*in the great law of 
all organic l\fe, that it is developed by history and consumed ► 
by it. , The life of a nation unfolds itself, and in gradually 
revealing what is in it fulfils its destiny and dies, overtaken 
artd left behind by the unwearied advance of time with 
which it cannot keep pace. 

Progressive humanity finds no complete satisfaction 'in 
any particular State; and swallows them all up. If there 
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even comes into being ^ world-empire on the broad basis of 
the whole human race, then may we hope that this State 
will endure as long as mankind itself. 

Special The spccial forms of the fall of States correspond in great 

fdTof Stated- measure to the modes of formation, and not infrequently 
old States are destroyed when new are founded. "The death 
of one State is often immediately followed by the birth of 
the other. 

I. National The opposite of the organisation of the nation is its dis- 

SSr*" organisation or dissolution. A particular form of dissolution 

Anarchy. anarchy. If authority is no longer regarded, if every one 
does that which is right in his own eyes, and no one cares 
any more for the community, nor sacrifices anything to it, 
then tfie organised nation sinks to a chaotic mass. Anaf.chy 
destroys the very principle, and not merely the existing 
form, of the State; but complete and lasting anarchy is 
very seldom to be found in the history of the world : more 
frequently anarchical conditions are only passing and transi- 
tory crises which threaten the life of the State, but often 
only prepare a new arrangement of the constitution. It is 
just ill these times of violent convulsions that the political 
character of the Aryan race shows itself in a remarkable 
way. Even at the very moment in which they overthrow 
the political order with the rage of hatred, they yet submit 
themselves to rthe necessary forms of political existence, and 
whilst in confusion of ideas they are enthusiastic for anarchy, 
they obey blindly those leaders who are wildest and stricte.st. 
Behind the triumph of the disenthralled masses, intoxicated 
with freedom, appear the cold iron features of the dictator, 
and on the ruins o^ the old constitution the people creates 
for itself a new, perhaps a worse, political habitation. Even 
tl^e nations of the great Aryan families, are not immortal, 
but, so long as their life lasts, they cannot dispense widi 
the political form of their exigence any more than the fish 
can do without water, or the bird without air. There is no 
single example in history of an Aryan people permanently 
sepaiating itself from the bonds of* the State, or even 
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sinking back into the condition of. Nomads. In tha six- 
teenth century the Anabaptists*completely rejected the idea 
of the State, like the Communists of the present day. But 
when they had the opportunity of making an attempt to 
introduce their non-political community, they set yp a cari- 
cature of^he State. 

The State perishes by the migration of a people from a. Migration, 
.the land of their fathers, such as that which the Helvetii 
attempted in Caesar’s time, or by the expulsion of a people 
•from their home, as frequently happened in the barbarian 
migrations at the fall of the Romarv Empire ; and it is 
generally uncertain whether the migrating people are to 
succeed in obtaining a firm rule over another country, and 
thu^ founding a new State. * 

: The conquest of a country, and the subjection of a 3. Conquest, 
hitherto independent people by* a foreign power, is more 
often the destruction of an old than the creation of a new 
State: the conse^iuence is generally only the further ex- 
tension of the victorious State. In this way Rome swallowed 
up^many States and extended her dominion over their 
territory and population. TBe submission (deditio) of the 
weaker people is indeed voluntary in appearance, but as 
a rule it is the work pf necessity and compulsioh, and is 
thus only a form of subjection. 

Complete union brings with it the extinction of the par- 4. Voiuman- 
ticular States, but,, as it creates at the same time a new ^ 

larger State out of the same nation, it may be regarded as a 
voluntary renunciation on the part of the particular States of 
their previous separate existence. 

The opposite of the absorption of smaller States in a s. voluntary 
larger common State is the division of an empire into 
several States, or the partition of one State among several ^“*®**' 
foreign States. The former may occur organically without 
ejiternSil compulsion by the different parts affirming their 
particularism mOre and more* and then separating; but the 
latter is commonly the work of foreign force. The partitions 
of Poland (1772, 1793, 1795) are terrible examples of^ich 
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unjulit force, in an age which prided itself on its enlighten- 
ment and humanity. • 

As the concession of sovereign rights forms new States, 
so by the withdrawal or renunciation of sovereign rights, pre- 
viously independent States may gradually lose their political 
existence. The history of the German Empire •bffers ex- 
amples of this mode of formation, the history of France 
of this mode of extinction. The centralisation ofTrance, 
especially since Louis XI, has thus by degrees abolislied 
a number of ‘ sovereign seigniories ’ ; but Germany too, ' 
since the Revolution^ has shown a similar tendency in its 
viediatisations. 



CHAPTER VI. 

SPECULATIVE THEORIES, 

I. ‘ The Static of Nature.’ 

Philosophical speculation is fond of imagining a primitive x. The 
condition in which men lived without government, and then Age!* **" 
asking how from that condition mankind has Arrived at the 
State. The popular imagination has often decked out this 
primitive condition with smiling pictures of innocence and 
abundance of natural enjoyments, and dreamed of a golden 
age of Paradise, in which there were as yet no evilsiand no 
injustice, while all enjoyed themselves in the unlimited 
freedom and happiness of their peaceful existence. In this 
primeval condition there was supposed to be no property, 
since the superabundance of nature gave to every one in 
sufhciency all that his unsophisticated apd uncorrupted 
tastes could require. As yet there was no difference of 
rank.s, nor even of callings. Every one^was like another. 

Then too there was neither ruler nor subject, nor magistrate, 
nor judge, nor army, nor taxes ^ 

In comparison with such an ideal the later political con- The State 
dition of man must appear perverSion and decline. Only "v^ 
when men encountered previously unknown plagues, when 


* Shakespeare depicts this ‘state of ihiture' with hrilliant irpr.yi'i the 

Tempest^ Act ii. Scene i, line i4ofr. 1 
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passions were aroused in their breasts, and new dangers ap- 
peared, and guilt destroyed the peace of their souls, was 
there needed a power to terrify and to punish the wicked, 
and to secure the enjoyments of all against disturbance. 
Thus the State was thought of as a necessary evil, or at 
least as an institution of compulsion aij^ constraint to avoid 
greater evils. 

In opposition to this childish and cheerful idea "of Para:, 
disc, other and sometimes morose philosophers imagined 
the non-political condition of man as much worse than the 
political, as a condition of ceaseless hate and war of all 
against all : and if even they thought the State an eviljjet 
this evil was more endurable and less than the original 
‘state of nature* in which men were like wild beatots". 
This philosophical idea found a welcome confirmation in 
the theological speculation which regarded the State not as 
the organisation of Paradise, but of fallen humanity. 

Both these views overlook the political nature of man, 
both ignore the truth® which Aristotle expressed so well, 
that man is ‘ a political animal.* We may imagine a condi- 


« ^According to Hobbes, Leviathan, Part i. chs. xiii, xiv, the natural 
condition of man, i.e. his condition * out of civil states,’ is * a condition 
of war df every one against every one.* Cp. Spinoza, Tract. Pol. c. ii. 
§ 14 : * Homines ex natura hostes.* c. v. § 2 : * Homines civiles non 
nnsciintur sed hunt.' But these expressions of Hobbes and Spinoza are 
to be understood»ratlier as a logical statement of what would be the con- 
dition of man apait from civil society, than as distinctly implying a 
historical theory. They err from ignoring history rather than from as- 
serting fal.se history. The word ‘natural* is used merely in the negative 
sense of ‘non-civilc or ‘ non-political,' and thus is the very reverse of 
Aristotle's ^v<ns, which, as he tells us, is to be found in the end (rcAos) 
or completest development of anything. Pol. i. a, § 8, 1352 b. 3a. In 
§ 16, 1253 a. 31 he sa^'s almost the same thing as Spinoza, op. dt. c. ii. 
5 I4-] 

Koussenu ( Disc, sur VinigeUiti des conditions parmi les hommes) ; 
‘ L’homxne, dans I’etat de nature, repugne k la rociete.* Mirabenn an- 
swered him excellently : * Non seulement Thomme semble fait pour la 
society, mais on pent dire qt.*il n*est vraiment homme, ic est-i-dire nn 
etre rdfl^chissnnt et capable de vertu, qne lorsqn’elle commence k s Or- 
ganiser. Les hommes n'ont rien voulu ni dd sacriher pn se reunissant 
en soci^te : ils ont von In et dd itendre lours jouissances etf usage de la 
libertiy par les secours et la garai^tie reciproques.' {Essai sur U dtspo- 
tism/.) 

I ■ ^ 
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tion of man which preceded the rise of the State, buti this 
condition could never have satisfied his higher needs ”, and 
it was an immeasurable advance in his development when 
the germ of political capacity unfolded itself and came to 
light. « 

* 

” Plato (/vV/. ii. 369^akcs the State come into being, because the in- 
dividual man is not self-sufficing {avrapieiii). 
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II. The State as a Divine Institution. 

In antitjuity as well as during the middle ages the belief 
in the divine institution of the State was more extenJed 
and more intense than at the pz-esent day. But cven^hen 
this divine foundation of the State was understood in very 
different senses. , 

According to one view, the State was the immediate 
work of God, the direct revelation upon earth of the divine 
government. 'This yiew lay at the basis of the Jewish theo- 
cracy, and its logical consequence is always the theocratical 
form of the State to which alone it is adapted. If God has 
founded the State directly, it is natural that He should main- 
tain and, govern it directly. 

According to another view, the State is only indirectly 
founded by God, and is only indirectly governed by God 
This ^ew was shared by the Greeks and Romans. Their 
States were by no means theocratic but thoroughly human, 
yet no public busine.ss of any importance was undertaken in 
antiquity without prayer and sacrifice preceding, and the 
care of the auspices, by which the will of the gods was dis- 
covered, occupied a great place in the public law of the 
Romans. They united a consciousness of human freedom 

^ It is only in this sense thair Niebuhr {Gesch. d, Zeit der lievdA, 214) 
calls the State * an institution ordained by God, and belonging to lihe 
essential nature of mankind, like marriage and the patemfl relation^ 
But it is .an institution which cannot .become perfect in this world. The 
State, as it actually exists, is only, a shadow of the divine idea of the 
StateJ 
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and self-determination w*th the belief in a divine direAion 
of human affairs; and if even •in the destiny of the indi- 
vidual the power of the gods was felt, it appeared to them 
still clearer that the destiny of that great moral community, 
which we call the State, could not be separated from the 
will and Marking of deity \ Were they mistaken ? 

It is self-evident that Christianity cannot regard the State 
as outside the divine ordering and government of the world. 
It is significant for the Christian conception that the apostle 
■•Paul, at a time when the Emperor Nero was persecuting the 
Christians, addressed these famous W9rds to the Romans 
(xiiij^ i): *Let every soul be in subjection to the higher 
powers : for there is no power but of God ; and the powers 
that*bc arc ordained of God.’ Thus it is* natural enough 
that during the whole middle ages, in all Christian States, 
the sovereign authority was derived from God, and the 
highest authority, that of the Emperor, immediately and 
directly \ 

9 

* Haller (Eesiattr. i. p. 427) cites a fine passap:e of Plutnrch,in which 
he says : * A city might more easily be founded without territory, than a 
State without belief in God.* Cp.^Vashington*s Inaugural Speech to 
Congress in 1 789 : ‘ It would !!» peculiarly improper to omit, in this first 
official act, my fervent supplication to tiiat Almighty Being, who rules 
over the universe, who presides in the councils of nations, rfnd whose 
providential aids can supply every human defect, that His benediction 
may consecrate to the liberties and happiness of the people t>f the United 
States a government instituted by themselves for these essential purposes, 
and may enable every instrument employed in its administration to exe- 
cute with success the functions allotted to his charge. lA tendering this 
homage to the great Author of every public and private good, I assure 
myself that it expresses your sentiments not less than my own, nor those 
of my fellow-citizens at large less than either. No people can be bound 
to acknowledge and adore the invisible hand which conducts the affairs 
of men more than the people of the United States# Every step, by which 
they have advanced to the character of an independent nation, seems to 
have been distfngnished by some token of providential agency.* [The 
Speeches are given in Sparks, Life of Washington^ vol. ii.T 

^ This is also the meaning of the ConstiiuHo Lmiovici Bavariei oi the 
ye^r 1338: * Declaramus quod imperiali^diguitas et potestas est imme- 
diate a solo Deo (i. e. not indirectly, mediate^ through the Pope) — ^statim 
ex sola elect! one (by the Electors-^A^///«rr/^«') est Rex vems et im- 
perator Romanoruin censendus,* The Augsburg Confession (1530) 
teaches in its i6th Art. : * That all autl^ority, government, law and order 
in the world have been created and established by God Himself.* \ 
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Krioneous Grand as is the view which connects the rise and fall of 
thedlviiie States with the divine goveunment of the world, and high as 
the*sLte. its moral significance is always to be accounted, we must not 
overlook that this is essentially religious, and not political ; 
and thus this <dea, if made a political and legal principle, 
causes and palliates errors and abuses. Thus — •• 

Monarchical I. God has indeed made man a political being, but at the 
prejudice, made him free to realise the implaftted idea 

of the State by his own exertions and according to his own 
judgment, and in the forms which seem suited to him. It 
is a profound error to reject particular forms of the State, 
for instance the republican, because God rules the world as 
a king. 

Theprinccaj, 2. Authority is indeed in principle and in fact deperfdent 

God s repre- y.,,. ^ . ii -t 

sentativc. on God, but not in the sense that God has exalted particular 
privileged persons above ‘the limitations of human nature, 
set them nearer to Himself and made them demigods, nor 
in the sense that God has named human rulers as His per- 
sonal represeAtatives, identical with Himself so far as their 
authority extends Such theocratical ideas contradict the 
human nature of those to whbm the government of the State 
is entrusted. The proud words of Louis XIV, ‘ We princes 
are the living images of Him who is all holy and all power 
ful are a blasphemy towards God, and an insult towards 
his subjects— ymen as much as he. 

Authority as 3. Many understand the authority, distinct from the per- 
suc ivine. cxcrcise it, as superhuman and politico-divine. 

Stahl says ^ * The authority of the State is of God, not only 


* Cp. Stahl, Stats/eiref ii. $ 48 : ' According to the theocratic con- 
ception of the middle ases, the chiefs of Christendom are the representa- 
tives of God Himself. Rulers (Pope, Emperor, and Kings) have thus in 
their own persons the fulness of His authority.’ 

CEuvres de Lduis XIV ^ ii. .p. 317, where the following passage 
o<^urs: ^Celni qni a donn^ dea|pi8 an monde a voulu qn'us fhssent 
honoris comitie ses repr^seiitanhgm se reservant, k lui seui, le droit de 
jugcr leurs actions. Celui qui est *nd sujet doit obdir sans tnurmur^r : ' 
tefle est sa volbntd.’ ’ ^ 

* Statsleh^y ii. § 43. On the^ther side cp. Macanlay in the passage 

quotfd iftfra, Bk. vi. ch. TXs.foohioU a. . . 
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' in the sense that all rights are <rf God, property, marrikge, 
paternal authority, but in the quite specific sense, that it is 
the work of God which He regulates. The State rules, not 
merely in virtue of the rights which God has given it, as 
a father does over his children, but it rules in the name 
of God, 4herefore it is that the State is clothed with 
majesty.* But this is to come back to an objective theo- 
cracy, vi?hich would practically lead to the ruler being 
considered the personal representative of God — a view 
«vhich Stahl himself rejects — and would introduce again 
all the assumptions and abuses bouncj up with it Christ 
himself by his saying, ‘ Render unto Caesar the things that 
are (!)aesar*s, and unto God the things that are God*s,* has 
clea^y and decidedly pointed out the human charactei^of the 
State, and rejected every identification of political authority 
with specifically divine rule. Therefore political science 
does well in considering the existence and institutions of 
the State from the human point of view. 

4 . Not infrequently the immutability of th% existing con- Divine right 
stitution, and especially of the person of the ruler or of his 
dynasty, has been defended by the principle that the ‘ powers 
that be are ordained of God.* But that the immutability of 
the e;iiternal forms and of personal relations is no necessary 
part of the divine government of the world, is shown by the 
whole of history ; and Paul’s very advice, ;o obey ‘ the 
powers that be,* recognises indirectly the mutability of poli- 
tical institutions. In the sevdTnteenth century, ^indeed, that 
precept might cause many pious Englishmen to have sincere 
scruples whether it was right to resist the tyranny of James 
II, and to deprive him of his throne ; tjjit after William of 
Orange was recognised as king by the nation and the parlia- 
ment, even tlie most scrupulous and conscientious religious 

Tory could honour in him * the power orda*ined of God “.* 

' 

a [The nonjurin^ories were by«6 means in such a hurry to recog- 
. nise william III. ^ey maintained that the de facto king was not kbg 
jure, Llimtschli seems to have taken his idea of the scrupulous 
religious Tory from the * Vicar of Rraf.*] 

• ■ u 



* 290 THE RISE AND FALL OF THE STATE, [Book IV. 


irresponsi- 5! It is the Same with the question of responsibility. 
bUity. gtatesmen to whom* much is entrusted, and that 

princes who have power conferred on them, are responsible 
to God for what they do or omit, follows from the previous 
principle ; but v:hat does not decide on the further question, 
whether and how far they are also responsible ter a human 
judge-. Irresponsibility to human judges is claimed for the 
highest authority in the State, not because it is 'specially 
divine, but simply because it is the highest. 

The statesman must not, in the belief that God deter-* 
mines the destiny qf nations and States, and in the con- 
fidence that God will govern well, tempt God and shirk his 
own responsibility. Rather, he is not freed from his own 
respoAsil)ility, uvitil he has conscientiously fulfilled the^ask 
entrusted to him to the best of his power 
• 

History of Note. The history of the expression ‘by the grace of God/ which is 
the exprc<j- juided to the title of kings, deserves attention. At different periods it 

Sion ‘by the , , , . 

' erace of has had dinerentisenses. 

The expression was especially used in the middle ages. The old 
Frankish kings used indifferently the forms, 'gratia Dei^ * divina ordi- 
nante providential ' divina favenA gratia^ ‘ divina favente clemtntial 
'per Dei misericordiam' At that time t^e expression signified merely 
the humUe reveience and religious gratitude of the king towards God, 
to whom he ascribed his personal elevation ; but it was used by elected 
as well as hereditary princes. King Pipin, who owed his elevation to a 
revolution, uscd<the formula as readily as his son Charles the Great. 

In the Frankish period it expressed no sovereign power. Bishops and 
abbots, although legally chosen or appointed by kings, and temporal 
counts, although ro^al officials; added this formula to their titles. 

{b) In the German-Roman Empire the expression at first continued in 
the same way. Not only elected kings, but dukes, counts who held 
offices under the kingf and bishops and abbots recognised in the same 
way the grace of God. Sometimes temporal magnates add to the grace 
of God the grace of the emperor, and spiritual princes the grace of the 
pope ‘ Dei et imperia/i gratia' * Dei et apostolicae sedis gratia' 



’ Lamartine, Rrvolut. de 1848, i* p. 47, says of himself : ‘ II tentaic 
Dieu et le peuple. Lamartine se reprocha depuis sev^nement cette 
faute. C’est un tort grave d'e renvoyer h. Dieu ce que Dieu a laisse k 
fho/ame d’etat, la lesponsabilit^ il y avait U un defi k la Providence.' 
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Gradually, however, the exclusive use the phrase * Grace of c/od * 
comes to signify or authority; as opposed to the derived 

authority of a vassal. The expression corresponded above all to the 
mediseval tendency to derive all power from God. 

(r) After the Reformation the Lutheran theologians began to proclaim 
the saying of Paul, ^the powers that be, are ordained of God,' as a 
Christian dd^^ma, and to declare those in authority the anointed repre- 
sentatives of God. Luther himself was less narrow : he once wrote tc 
King Hensy VIII of England : * I, Martin Luther, by the grace of God 
ecelesiastes, to Henry, by the nngrace of God King of England.’ . . • 
The theologians who held by the letter did not consider that the apostle 
f’aul expressly applied that saying to the Roman Emperor Nero, who 
had received his power from the Roman people, and meant to oppose 
the theocratically minded Jewish Christians who contemned the heathen 
emp^or. They overlooked the fact that the apostle Peter had quite the 
same ^tention, when he recommended to the Christians obedience to 
human governirient (i Peter ii. 13). They gloried in being the defenders 
of the divine right of temporal princes. 

(flf) Still more decidedly Louis XIV otf France and James II of Eng- 
land attempted to make * the grace of God ’ a new political dogma, and 
thereby to obtain a higher sanction for the absolutism of the king. 
Unlike all the other human rights of property, famil)^ parliament, the 
right of the king was to be specifically divine, that is to say, absolute. 
He was to be raised above the sphere of human law. Meantime the 
French estates refused to sanction tlft king's divinity, and the English 
Parliament resisted still more vigorously. The English Revolution of 
1688 and the French Revolution of 1789 definitely rejected ^his thco- 
cratical principle. 

(e) The most decided adversaries of this principle were-the German 
publicists, FuiTendorff and Thomasius, but above all, Frederick the 
Great, who saw in it the fundamental error of European politics. 

(/■) Stnhl has recently attempted to give a new acceptance to the 
false idea, and to smuggle it anew into the theory of the State in the 
form of an ohjecti 7 )e divine right of authority, as distinct from the 
sonal deification of the absolute king. In vain : the modern world 
cannot be bewitched by this abortive product of ai^diseased imagination. 


U 2 



CHAPTER VIII. 

III. The Theory of Force. 

• Might is * The Stale is the work of violent domination, it is b^sed 
*^****** oh tl\^ right of the stronger.^ Thus we are assured by 
certain philosophers, but still oftener by despots 

This doctrine is favourable to despotism, for it justifies 
every act of violence ; but it may also serve the purpose of 
revolutionaries as soon as they are strong enough to exercise 
force openly. It is ordinarily invoked by the brutal might 
which violates right. It is a sophism attractive only for the 
strong, more likely to crush^ than to deceive the wes^ : it 
may deceive the man who holds> it, but not others. 

Is this the It has baen said that history proves the truth of this 
Histonf?” opinion. Certainly, force shows itself more often in the 
foundation of Stales than contract, but only very seldom has 
brute force albne arbitrarily produced States, and never great 
and lasting States. As a rule, if force, especially in the 
form of war, has had its share in the foundation of new 
States, the force Vas still only the servant of real claims of 
right. It was not the source of right, but only broke through 
the obstacles whi6h prevented it flowing in its proper chan- 
nels. Might did not create right, but supported it, and 
compelled recognition for it. Wherever in history force 
a|>pears in its nakedness, there it is not an instrument of 
creation, but of destruction , and death. 

If ^ 

* Plutarch (^Life of Camillus^ g. 17) puts this theory into the mouth 
of tl^ Gallic king Brennus : * The most ancient of all laws, which ex- 
tends from God to the beasts, gives to the stronger rule over weakef.^ 
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This doctrine is a m^st flagrant contradiction of the con- 
ception of personal freedom. • It recognises only masters 
and slaves. By free men (Jiberi) it understands freed men 
{/tbertim). It equally contradicts the idea of Right or Law, 
which manifestly has a spiritual and moral significance : 
mere physical Torce ought to serve right and, if it pretends 
to be right, it has risen against its proper master *. 

^ However, even the errors of this doctrine contain a re- pement^ot 
s]duum of truth. It makes prominent one element which d^trine. ^ 
• is indispensable to the State, namely force {Macht\ and has 
a certain justihcatiop as against the opposed theory which 
bag,es the State upon the arbitrary will of individuals, and 
leads logically to political impotence. It lays emphasis on 
realTties and on facts, and warns us against vain atteiipts at 
realising the dreams of mere speculation, where natural 
forces resist. • 

Without force' a State can neither come into being nor 
continue. Force is required within, as well as without ; 
where force has produced firm and enduring ^results, it seeks 
and commonly obtains a connection with right, that is a 
recognition and purification means of right. Without 
right the might of the stronger is brutal, it is the wolf that 
devours the lamb'. United with right, it becomes worthy of 
the moral nature of man. 

• • 

* * Le plus fort n’est jamais assez fort |^ur 6tre toujours le maitre, s'il 
ne transforme sa force en clroit, et Tobeissance’ en devoir.’ Rousseau, 

CoHtr. Soc. i. ch. 3; quoted by Schmittheuner, Sttufwissenschaffi 1 
P. 13- 
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CHAPTER IX. 

IV. The Theory of Contract. 


Especially since the time of Rousseau, the doctrine 
that the State is a free work of contract, of convention 
betwedn its citizens, has enjoyed great and wide-speread 
popularity. It flattered men’s self-complacency ; for every 
one might fancy himself, a founder of the State: and it 
appeared to suit the wishes of all ; for every one might in- 
terpret the terms of the contract as he chose. This theory 
obtained a fattil authority at the, time of the French Revo- 
lution. By the help of it the old political forms were torn 
down, and manifold but unsticcessful attempts were made 
to erect on the ruins a new edifice which should please 
everybody. But, although this theory found especial ac- 
ceptance as the justification of revolution, it had served 
before to defend the legitimacy of absolute rule". 

f [It should be noted that the Theory of Contract is applied in dif- 
ferent ways by Hobbes, Locke, and Rousseau. According to Hobbes 
{Leviathan^ ch. 17) cnen only pass from the 'state of nature’ to the 
social state by surrendering their rights to a sovereign (one, few, or 
many). Locke ( Treatises on Govemmentj Book ii. ch. ii. § 6) supposes 
rights, e.g. of liberty tod property, to exist in the state of nature : by 
the 'original compact* (Locke ufees the term 'compact,* not ' contract*) 
a form of government is instituted to secure these rights ^c. viii). Ac* 
cording to Rousseau men pass from the state of nature to the social 
state by the social contract (as on Hobbes’s theory), but the sovereign to 
whom each surrenders his rights is 'the people,’ so that each is sovereiCT 
as well as subject {Contr, Soc, i. c. 6). This sovereignty is inalienaUe 
(ii. c. 1) : a government is not instituted by a contract (iii. c. 16); the 
government is only the minister of the General Will. Thus, accordii^ 
to Hobbes, a revolution againsh the de facto government, whidi He 
identilies with the sovereign, implies a return to the state of nature, 
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What was said of the theory of force applies converse/y in 
this case. The theory of force, «s a rule, favours despotism, 
but may, exceptionally, excuse the results of revolution. 

The theory of contract is especially favourable to anarchy, 
bu^ exceptionally defends the oppression of minorities by 
arbitrary •majorities, or the tyranny of a conqueror over 
those who have surrendered to him. 

^ This theory claims universal validity. It makes the rise, Thethedry 
aftd in a certain sense also the continuance, of all States ' 

• depend on contract. But history does not afford a single 
instance in-which a State has really be^n brought about by 
contract between individuals. There are indeed particular 
cases of contracts between two or more States which have 
produced a new State : there are also some cases ir/ which 
princes and cMefs have, by a contract with particular classes 
or estates of the people, produced new constitutions : but 
there is no instance in which a State has been formed like 
a trading or an insurance company by its ‘ equal ' citizens. 

The opinion that the continuance of States depends upon a 
perpetual renewal of contract between individuals, receives 
as little support from history? Rather do we find that the 
individual is born as a member of the State, and is begotten, 
born and educated with the particular characteristics of his 
nation and his country before he is in a position to have and 
t6 express a will of his o\^ii. 

The evidence of history is thus absolutely opposed to this 
theory.- Even at the time when the doctrine social con- 
tract was most widely accepted and exercised most influence, 
it was contradicted by manifest facts. The people was 
broken up into ‘ free and equal citizei^,* but even in the 
primary assemblies the minorities did not contract with the 

anarchy, and is qnite unjustifiable. According lit Locke, a revolution 
might be justifiable, ivhere the government had ceased to fulfil the trust 
refioscd in it, i.e. to protect personal rights. According to Rousseau, 

, a revolution would be only a chanE^e of ministry. Contrary to what is 
very commonly supposed, Locke does not speak of any contract between 
government and people. His theo^ is almost identical with that of 
Rousseau. Cp. T. H. Green, Works ^ ii. pp. 366-396.] 
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majorities, who carried out their will as if it had a superioritjr 
and validity of its own. The Constituent Assembly Vas 
indeed regarded as a selection and a representation of all 
the citizens, and had as its appointed task to agree upon a 
constitution ; but even here the form of procedure was that 
of a decision of one united body, rather than of a contract 
between a number of individuals. People adopted a fiction 
of contract, and deceived themselves and others bjTspeakiM 
of the consent of individuals, where the majority, as or^n 
of the whole, was exercising an authority which was often 
an intolerable tyrant^y \ 

The theory This theory may be disproved not only by history but by 
logical criticism. It assumes the freedom and the equality 
. of th^ individuals who conclude the contract ; but poKtical 
freedom, which is here presupposed, is only conceivable in 
the State, and not outside it. Man has indeed the aptitude 
for this freedom, just as he has the impulse to, and the need 
for, the State, but this freedom can never be realised, except 
in the organic®freedom of the State. . Further, if individuals 
were only equal, a State could never come into being, for it 
implies as a necessary condifion political inequality, without 
which there is neither ruler nor ruled®. 

The main error lies in representing individuals as con- 
tracting. If individuals make contracts, private rights are 
created, but not public rights. What belongs to the In- 
dividual as such, is his private property, his individual pos- 
sessions. With that he can deal, one like another can make 
contracts about it. But contracts cannot have a political 
character unless there is already a community above the 
individuals ; for a« contract, if political, does not deal with 
the private good of individuals, but with the pqblic good of 
the community. ^ 

Rousseau (i. c. 5) feigns ^ original unanimity which creates 
subsequent law of majorities: *La^loi de la plurality des stiffra^ est 
elle-meme un etablissement de convention et suppose, au moins nne fpis, 
Tunanimit^.* ' , 

® Arist. Pol. ii. 2, $ 3, 1261 at 24: od ydp ytyfrai w 6 \ts if dfuiam*: 
cTcpov ydp ou/ipaxta (an alliance) nai v6\is. 
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. Thua, neither a nation nor a State can arise out of con- 
tract between individuals. A of individual wills does 
not produce a common will. The renunciation of any 
number of private rights does not produce any public right. 

^r practical politics this doctrine is in the highest degree Practically 
dangerous, since it makes the State and its institutions the 
produce of individual caprice, and declares it to be change- 
able according to the will* of the individuals then living. It 
d^troys the conception of public law, instigates the citizens 
•to unconstitutional movements, and exposes the State to 
the uttermost insecurity and confusicvi. It is to be con- 
sidered, therefore, a theory of anarchy rather than a political 
doctrine. 

Nevertheless, it contains an element of truth. Ir/ oppo- YctMnuiM 

, ... . . ^ j ^ an element 

sition to the theory which sees in the State a mere product of truth, 
of nature, it accentuates the trutSi that the human will can 
determine and influence the formation of the State; and in 
contradiction to a thoughtless empiricism, it vindicates the 
rights of human freedom and the rationality ^f the State. 

Notes , — I, The famous sentence cjf Aristotle {Pol, i. 2, § I2), that the 
State is prior to the individual citizen as the whole is prior to the part, 
contradicts the idea that the State can be made out of individuals. The 
political individual, the citizen, is only a member in the body of the 
State, and can have no separate existence apart from his connection 
with it 

a. The error of founding the State upon individnaf will is connected 
with the more widely accepted error of supposing that Right or Law 
{Recht) is the product of Will. Certainly the freo will of man is abl^to 
affect and alter in many ways what is right and just, but the greatest 
port of this has been fixed from everlasting by the order of the world 
and the nature of men and circumstances, and is altogether independent 
of the will of men. Most Right is not invented,* but discovered and re- 
cognised, fouifd not formed. * Thou shalt ’ has greater influence in the 
production of law than ' we will.’ Even Hegel, who derives Right, not 
from * the particular individual will,’ but from * t& true will,’ wbi<^ is 
ift and for itself,’ has not properly comprehended the nature of Right, 
although be has completely seen the error of the theory of Entrant 
Compare Philoscphio des RecAts, $ 258. 

3. The Genevese citizen J. J. Rouj^au by his brilliant dialectic ob- 
tained the victory for the theory of contract in public opinion. Another 
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Halier’ll Swi», the Bernese patrician, Ludwig von ilaller, attacked the prevalent 

ihe State. doctrine of the law of nature with great energy, and thoroughly refuted the 

theory of contract. He was less successful in the positive part of his 
system, which he called ‘ Restoration.’ His doctrine ought not to be 
confounded with the theory of force : but he is the teacher of rea^jon, 
as Rousseau was.6f revolution. 

Haller founds the State upon *the natural law that the stronger rules.* 
In the superiority of the one, and in the need of the other, he recognises 
the basis of all rule, and of all dependence. He calls it an external, un- 
alterable ordinance of God, but this shows that by might he does^t 
mean the same thing as force, and he carries out the opposition between 
them. ‘ Power is limited by duty, by the moral law which God has' 
written on the hearts o( men, which reveals itself in the conscience ol 
children, and in all times among all peoples : * Shun evil and do good,* 
and * Injure no one and leave to every one his own.* The law of justice and 
the la\v|of love guard against power {potential) degenerating into vi^ence 
(wr). These two laws are implanted by God in man, they are innate, they 
are universal and necesiary, eternal and unalterable, they are intelligible 
to every one, and the highest afid mightiest, to whom all other human 
laws must submit, cannot be dispensed from the observance of them by any 
one. They are also the mildest and most loving, their yoke is easy and 
their burden is light. Not the will of the whole people, not the common 
good, not even the fear of man’s violence, but the will of God alone is 
the basis of this law of duty. Thus it is valid even for the powerful, 
every transgression of it is a forbftiden misuse of force, whether com- 
mitted by the meanest head of a house or the greatest potentate— >a want 
of justice yr a want of love. Justice must be demanded from the strong 
as from the weak. Love and benevolence must be expected from the 
better part of the human heart. Against the possible misuse of the 
highest power there is no help to be found in human arrangements. 
There is no human judge over the sovereign. There is no help except 
in»God. 'The belief in God,’ as Plutarch says, 'is the bond and cement 
of all human societ;^, and the support of justice.’ Religion alone can 
keep power in its limits, and strengthen the weak. 

We have reproduced the chief points in Haller s doctrines In his own 
words. It is obvious«that he derives Right and the State, not from 
justice but from power, and regards the former only as^ limit of the, 
latter. Might and might alone produces right. The greater the might, 
the higher the right.* Whereas, in truth, might alone is only de facto and 
ndt de jure. This train of thought pervades the whole system. Rever- 
ence for actual power often prevents^him seeing the ideal moral character 
of Law ; the desire to secure the highest power, and the /ight of the 
sovereign against every infringement sometimes becomes contempt and 
hatred towards every endeavour t^ secure the rights of subjects against 
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misuse of supreme power, an4 to limit its exercise— as if it were a crime 
to protect the divine law of duty by hjjiman arrangements against human 
violation. He is therefore a declared opponent of the whole consti- 
tutional system, and he works out in an extreme manner the mediaeval 
idea that sovereignty is a property. 

a criticism of this chapter of Bluntschli’s see A. Fouillee, La 
Science Socifiile Coniemporaine^ ch. i. M. Fouillee defends the theory of 
Social Contract as an expression of the ideal of the State.] 
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V,. The Natural Sociability and Political 
Consciousness of Man. 

It is not enough to refute the current speculative theories. 
We have still <o discover the one common cause of the 
rise of States, as distinct from the manifold forms in which 
they appear. This we find in human nature, which besides 
its individual diversity has' in it the tendencies of community 
and unity. 'IJhese tendencies are developed, and peoples 
feel themselves to be nations, and seek a corresponding out- 
ward form. Thus the inward impulse to Society {Statstrieb"^) 
produces external organisation of |:ommon life in the form 
of manly self-government, that is, in the^form of the State. 

This kocial tendency works at first instinctively and un- 
consciously. The many look up, half with ir\ist and half 
with fear, to a leader by whose courage and genius they are 
impressed, and whom they honour as the supreme expression 
of their community. They arrange themselves under him, 
and obey his commands. Gradually, however, with advanc- 
ing civilisation and experience, the hidden impulse reveals 
itself, and there is^ormed a consciousness and a will of the 
State, first of all, as is natural, in the leaders and chiefs of 
the people : in t^em it becomes an active consciousness and 
an ordering and effective^will of the State, while the mass Qf 
tlie governed does not as yet advance beyond a'pasdWe 

« [Compare Aristotle’s phrase z dfvati 4 iv wa<rtv krl i^v roiaimpf 
ftotumiav, /V/..i. 2. § 15, 1233 a. 30.] ^ ' 
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consciousness of the State. Gradually this consciousness 
extends itself among the higher, and at last also among the 
lo^er classes and orders of Society, and becomes even 
among them active and effective. 

"*Phis assumption of a political tendency in human nature 
at first unconscious, but * afterwards conscious, does not 
contradict the historical origin of States, but explains them. 

, Among the powerful it rises to the passion of domination, 
among the weak it becomes servile submission, but among 
r the free it is enlightened by understanding and filled by that 
moral self-consciousness which is in harmony with the moral 
common consciousness. Only the free State is a true State, 
for only in it is there a common political spirit (^Statsgeist) 
permeating all classes of the people. • ^ 

This view, ‘which had already been expressed by the This view 
ancients \ contains all that is true in the false speculative ^th'in the 
theories, without the accompanying errors. The State is Seor?»**** 
indirectly divine, since God has implanted the social impulse 
in human nature, and has, in this way, willed the realisation 
of the State. Sound religious feeling is thus not injured by 
our declaring the State to be, in the first place, the appointed 
work of man. Again, our view recognises the significance 
of the real force which is indispensable for the fownation of 
the State ; for the essential power depends upon the common 
impulses of human nature. Finally, the element of free 
will has its rights accorded to it ; but instead of scattered 
individual wills, we recognise the common wilhof the nation 
or the State. , 

This general will exists in germ among a people as naturally 
as the tendency to union and organisation, which we call the 
political tendency. This common will, in manifesting itself, 
becomes the will of the State, whereas mere individual will 
remains individual even if two individual make a contract 
between them. Thus the proper expression of the common 

* Cp. supra, p. 297. Cp. also Cic. de Rep. i. 25 : * Ejns ('populi) 
prima causa coeundi est non tau imbecilHtas, qnam naturalis qaa^am 
hdminum 'qqasi congregatio.' ” • , 
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will is not a Contract, but a I.aw \Gesetz) in the case of 
permanent regulations, an Order {Be/eh/) in the case of 
administrative police, a Judgment {JJrtheil) in the adminis- 
tration of justice. The State has in itself organs which 
enable the common will to become conscious of itself to 
resolve, and to carry out its resolutions. 

The State a The State is thus not an arrangement only for the purpose 
of taming evil passions. It* is not a necessary efil, but a 
necessary good. Only by the realisation of the State ettn 
peoples and humanity, taken collectively, manifest their real ' 
inward unity and attain to a free corporate existence. The 
State is the fulfilment of common, order, and the organisa- 
tion for the perfection of common life in all public matters. 

Thul, understood, the State is in the first place a hu^nan 
and terrestrial formation ; but nothing prevents us from 
placing alongside of the * religious ideal of an invisible 
Church, which is a community of spirits united by religion, 
the political ideal of an invisible State which is a community 
of spirits uniteU politically. Theologians speak of a more 
perfect Church in heaven, and so the statesman may con- 
sider the earthly State as only k preparation for the heavenly. 

But the actual State is that in, which we live and work. 
Political science has to do with it alone, and such a State is 
to be completely explained and understood from a consider- 
ation of humap nature. 
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77/£' STATE AN END OR A MEANS i NO IV FAR IS 
IT END OR MEANS f 

The question is often raised whether the State Is an end 
or % means? i. e. whether the State has.an end ill itself 
{SelbstzwecK)y or simply serves as a means to enable indi- 
viduals to attain their ends ? , . * 

•\The ancient theory of the State, especially that of the Ancient 
Greeks, regarded the State as the highest aim of human tiir^ate ah 
life, as perfect humanity, and was therefore inclined to regard *“*** 
the State as an end in itself^ As compared with the State, 
individual men appeared onlji as parts, not as beings with 
separate personal rights.* The State did not serve the indi- 
vidual, but the individual the State, as the member serves 
the body.; The welfare of private men was therefore unhesi- 
tatingly sacrificed to that of the State, and in fact* the former 
was only so far justified and valuable. as it was serviceable to 
the welfare of the State. In the same wayfindi^ idual freedoiii 
was only regarded as a part of national Treedom, and met 
with neither encouragement nor protection w'hen it sought 
to go its own way in opposition to the general welfare of 
the nation and the State.^ 

(In complete opposition to thisjfundamental theory of the Modem 
ancients ^s the opinion, which has been oft^n maintained by a» 

Ejjglish and American writers, thaCt the State is not an end * *”*®"®* 
in itself, but is simply a niean$ to secure the welfare of indi- 
viduals. V Macaulay repeatedly throughout his works** maii> 

a' [S ee E$say on MaMavelU, in Essays (^Popular Edition), p. 47.} ^ 
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tains that the chief defect of ancient politicians an4, of 
Machiavelli lies in the fact that they do not, Iflcft^the 
moderns, recognise the great principle that ‘ societias and 
laws exist only for ^ the object of increasing the sum of 
private happii;iess/ ./ This modern school regards the ®S[te 
simply as an institution or machine which gives to indi- 
viduals security for their life, their property, and their |er- 
sonal freedom, or at most as an artificial creation ^designed 
to raise and promote the welfare and happiness of all indi- 
viduals, or at any rate of the greater number,; Since the' 
time of Bacon this opinion has been zealously defended by 
many politicians, and even by theorists. No one can really 
deny it who sees in the State only a collection of indi- 
vidualL Macaiulay believes that the improvement irf the 
conduct of public affairs in recent times is chiefly due to 
the influence of this theory. .Robert von Mohl considers it 
preposterous to attribute equa^ importance to men and to 
a mere institution for their welfare. 

It seem^'. td m^ that both the ancient and the modern 
view contain a germ of truth ; but both commit the error of 
regarding only one side of tht matter and of overlooking or 
denying the other side. ^ 

; The form of the question itself, whether the State is a 
means or am end, leads to this one-sidedness and therefore 
to error. From one point of view a thing may be regarded 
as a means for obtaining other ends, from another as con- 
taining its end in itself. A picture is often means ot 
obtaining a livelihood for the artist or a profit for the 
picture-dealer. Yet a true work of art is to the artist the 
aim of his highest, effort \ he sees in it the expression oif^ his 
most vivid feelings, the embpdiment of his ideal. In this 
way it has its end in itself^} So, too, marriage serves un- 
doubtedly as a ^eans for husband and wife to satisfy tfapr 
individual needs, and to*^open to both a more happy exists, 
ence. But marriage is also the union of ti^o sex^ separated" 
by nature, and on this union is founded the family^ ar 
higher cpllective unit, to wlfiicb the individual 
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all its members is subordinate. Each member of the family 
is willing to sacrifice a part of his personal interests and 
will to the higher end which is involved in marriage and 
family. 

<JPhe same is true of the State.) On thfe one hand it is 
a meanfiox the advantage of the individuals who compose 
iC^ From another point of view it has an end in itself^ and 
for its sake the individuals are subordinate, and bound to 
serve it. 

The one-sided view of the ancients, which overlooked the 
individual* in the nation, seriously endangered his liberty theory: 
and his welfare, and led up directly to the conception of the 
omnipotence, which easily degenerated into the tyranny, of 
th^ State. ^ 

• v The equally one-sid|d view of the moderns, which is of the 
unable to see Ihe wo^':^for the "trees, fails to recognise the theo^. 
majesty of the State;^%nd thus tends to dissolve it into a 
copfused mob of individuals and to encourage anarchy.' 

/ (The ancients failed to give sufficient attention to an im- Modem 
portant task of the Statey viz. ahe protection of personal 
freedoni and the promption*of ihe personal welfare of the 
majority) ("Modern politics can claim the merit of having 
recognised this function of the State, and of having brought 
it into more general practice than the ancients did.) In the 
present day a policy is justly regarded as contemptible and 
hateful which treats the welfare of individuals as a ball to be 
tossed about at the caprice of rulers, or dropped altogether 
at the dictation of circumstances. It is acknowledged now 
th|t law and its administrators do not merely exercise rule 
. over individuals, but render very essemtial and important 
services to.themy A large number of useful and beneficent 
public institutiohs in the present day owejtheir origin to this 
♦few. ( It is to it that we must ^face the modern develop- * 
rfent of personal freedom, and especially of freedom of 
opinion. has been applied by Christianity to the re- 
ligioiis life, and by the Teutoipc sense of law to the whole 
» existence of the individual.^ 
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But in spite of thisf^ it is a logical and political error to 
maintain that the State exists only for the sake of private 
individuals, and that the administration has no object but 
to care for their welfarei f Such a contention would destrepj; 
the very essence of the State, and would reduce PudRc 
Law {Statsrecht) into a mere preliminary condition of Private 
lj3iyr {Frivatrecht), In all nations of a manly spirit there are 
thousands of men who, when the State is in danger or need, 
will undertake heavy burdens, and will endanger both the 
peace of their families and their own lives. . This spirit of 
sclf-sacrifice can only^be explained on the supposition that 
these men prefer the safety and welfare of their State and 
nation to their own. The deeds of ancient heroes would be 
the folly of idle fanaticism if the State were only a means 
of serving individual interests, if the collective life of the 
nation had not a higher value than the life of many in- . 
dividuals. In the great dangers and crises of the national 
life it becomes^ clear to men that |the State is something 
better and higher than a mutual assurance society. When 
the love of fatherland is kindled, it melts the selfish ambition 

t 

of the individual, and when once the sense of duty towards 
the State is awakened in the masses it inspires and elevates 
them.) 

Just as the nation is something more than the sum of 
persons belonging to it, so the national welfare is not the 
same as the sum of individual welfare. It is true that a ' 
close relationship exists between the two, and that they 
usually rise and fifll together. If the individual welfare of 
the majority is diminished, that of the State is usu^ly 
suffering from serious evils. But the lines and direction of 
the two are not always parallel. Sometimes .they cross 
each other, and .sometimes they are altogether separate. 
Evpry now and then the. State is compelled, either for its 
own preservation, or in the interest of future gen^atiodb, 
to make heavy demands from its present members, and to 
impose weighty burdens upoi^ them. It sometimes happens, 
also, that the needs of individual welfare call for extra- 
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ordinary aid and suppbrt from the State> which thus incurs 1 
serious obligations. ; * 

It follows frdhi this that we must examine more closely 
^nder what conditions the State is a means for individual 
intSt'ests, and under what conditions and within what limits 
the Stafb, as an end in itself, is justified in demanding the 
subordination of its individual members. 


, [Cp. Fouillee, Science Sect ale Contemporaine^ P* ^53 ^ wn sens, 
la society humaine n’est qu'un moyen ; cn un autre, cllc est line 6n, 
parce qu’en derniere analyse ellc se resoiit en une multiplicite iniiom- 
brable d’individus qui travail lent chacun p^>ur le bien de tous et tons 
pour le bien dc chacun.'j 
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FALSJi VIEIVS OF THE END OF THE STATE. 

(It has often been asserted in theory,) and still more o ften 
in that the real end of the State is the rule of the 

supreme po^ver^ especially of princes over their subjects?) 

(If the maintenance of this rule were the end of the State, 
the logical conclusion must be that the ideal State should 
be as absolute and as extensive as possible, so that the final 
aim of political effort would be*absolute universal monarchy, 
or rather universal despotism. This would make it im- 
possible to reconcile national freedom with the development 
of human powers. 

The whole cojiception has its origin, not in human nature, 
nor in the social impulses which nature has implanted in 
mankind, but in the ambition of rulers and their haughty 
desire to exalt theipselves. 

Aristotle long ago condemned this opinion in the famous 
dictum*, ‘All constitutions which regard only the private 
good of jthe rulers are corruptions or perversi9ns of the 
normal constitutions.’ It is forgotten that a nation exists 
within the State ; !hat the subjects are men like their rulers, 
andf possess the samejiuman capacities, feelings and powen^j 
that it is therefore preposterous 'to regard the one cl^^s as the^ 


^ 6. 1279 a, 
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sole possessors of political rights, and the others as simple 
objects of their rule, as things. * All the arguments against 
slavery are equally valid against this sort of despotism. 

^ule is unquestionably an atti;^bute of the power of the 
State, %ut it is not the end of the State.; on the contrary it 
is a means to realise the end of the State. It is rather 
a duty towards the nation than a right to be enjoyed by 
the ruler. 

(Rule therefore requires to be limited and defined by the 
'constitution. The ideal of a State which approaches as nearly 
as possible to perfection does not consist in absolute, but in 
constitutional, i.e. relative \ It often happens that some 
form of government, originally founded with good intentions, 
ceas& in time to suit the altered conditions* of a natidh. In 
such a case it cinnot be the duty of a healthy policy to leave 
this system unaltered .just as it was inherited f^rpm previous 
generations: on the contrary, one’s aim should be to improve 
the now useless system, and to restore harmony with the 
other conditions of the national life. * 

( According to the theocratic theory, the end of the State That it i% 
is'the realisation of God^s kingSom upon earth,,, Stahl - s£Q[S : the dWine 
\ ‘ The duty of the State depends upon the service of God. ' 
j It should establish the rule of God, and maintain justice, 
discipline, and morality, which are God’s commands for 
social life.’ In the mid^e ages this conceptioo was generally 
believed both by CHnstTahs and Mohammedans. (But the 
modern world, while granting the religious iihportance of 
this view, and fully comprehending how tha whole machinery 
of the world was revealed to the pious spirit by the light of 
the divine administration, utterly rejects ^he erroneous an^ 
fatal way ip which divine rule was applied to direct ti 
conduct of human afrairs.\ • 

,The comparison on wnich the idea of theocracy restsj)that 
thd prince rules over a nation, as God rules over the world, 

|s obviously fsls^ i God’s rule over the world is the rule of 

• 9 

® ReehuphilosophU, ii. 2. 
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an absolute over relative beings, 'of the creator over his 
creatures : we cannot discover his origin, nor can we define 
its methods or its objects.; , The rule of a prince ovei^ a 
nation is the rule of a man over men, i.e. similar bei^ ; 
the prince’s life is guided and his qualities limited as 
those of his subjects, and the latter are fully capable of 
criticising him from a human standpoint. 
i 'rhe comparison of a prince with God is therefore false 
from every point of view) and, as it leads to pride and 
excessive self-esteem, it is also harmful. (The end of the' 
State must be recognisable by men, it must be determined 
by human nature, and it must be at any rate nearly attain- 
able by human effort. ; 

I’hat it (it i& altogether erroneous to place the end of the State 
some extcr* ' mtside the people and country which forrh it, so that it 
nai obiect. merely a means to secure external objects. ^ 

^The clerical party has been accustomed to prove the 
necessity of the States of the Church by pointing out that 
the independence and authority of the Roman Catholic 
Church require a Pope who shall be at the same time 
sovereign ruler in Rome./ They fail to perceive that (this 
argument clearly tells against the temporal power. For by it 
they deny the independence of the Papal States, and with it 
their character as a State, because no State’ean exist as the 
slave, wanting both will and legal rights, of some external 
power, even though this latter be the Roman Catholic 
CJhurch.J They presume that the Roman people who 
compose this State have submitted to a political serfdom 
in the interests of a religious and non-political community, 
a presumption which is equally opposed to the character of 
the people and to the religious nature of the Church. 

History has declared its judgment * upon this enormity. 

\JRome now belongs, not to Catholic Christendom, which is 
divided into many States, but to the Roman, or rather to the 
Italian, nation, of which the Romans are memberi^ 

But even in the present <Jay there are several examples of 
the same error. The principality of Lichtenstein obviously 
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does not exist for the salce of the small village of Lichtenstein 
and its scanty^ population. It*serves only for an external 
object, viz. to support the rank and dignity of the princely^ 
dynasty which lives outside the country at the imperial court 
of X^tria. This is obviously a State which* has not its end 
in itself.* 



CHAPTER III. 

INSUFFICIENT OR EXAGGERATED VIEWS OF THE 
EN*D OF THE STATE. 

endisU*^* Kant and Fichte the opinion long prevailecf in 

uTOurethe Germany that the ttue end of t^e State \/as merely the 
p?«on°Ind assurance of rights^ and especially those of person and 

property. prpperty.J 

(Kant {Rechtslehre^ §§ 47-49) expressly declared that ‘ the 
safety (i. e. the *end) of the State does not consist in the 
welfare or happiness of the citizens, but in the agreement of 
the constitution with the principles of law.'^ /Tichte {Natur- 
rechty in his Works ^ iii. 152) maintains that ‘the assurance 
of the rights of all men is the only general will ’Vi. e. the 
will of the State). Starting from this view of Kant, 'Wilhelm 
von Hurnboldt, assigns very narrow limits to the activity of 
the State, and defines its end as<^ the maintenance of security 
against both external enemies and internal dissensions ^ 
Even in^our own ^ntury, when the idea of nationality is so 
strong, Eotyos Ideen^ ii. 91) maintains ^hat ‘the 

end of tRe Stute is t^e security of the individu^ 

This opinion arose in the latter half of the .eighteenth 
century ^ In those days men sought to find some funda- 

[Humboldt’s Sphere and Buties of Government sullies ,tli^ motto 
to Mill's Liberty, For Mill's views cp. also his /V. Econ, ^ok V. 
In. practice however Mill allows tUh State very extensive fimetions,; 
Much more extreme is the view of H. Spencer. The Man v, tihe State.^ 

^ [It is as old as the Greek sophists. Cp. Arist. Fot, iii. 9, § 8, tato b, • 
10, where Lycophron the Sophist is said to have held that *^Xiaw 0 
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mental limitation to the over-government of that enlightened 
despotism which, benevolent as ft was, proved oppressive 
and destructive of personal freedom, and which was accus- 
tonGiiBd to justify every interference with family life, with the 
free choice of a career, and with the admihistration of 
private revenues, by a professed regard for the general 
welfare. The definition of the end of the State as the 
maintenance of legal security seemed to offer a convenient 
weapon for opposing this over-government successfully, and 
tffe State thus limited was termed a Rechtsstat (Legal State), 
in opposition 'to the detested PoHzeistat (Police State) ^ 

This narrowing of public life by restricting the end of the 
State failed to satisfy either the instincts or the necessities 
of mocfern nations. No one doubted that the maintenince 
of legal security is one. of the duties of the State, but no 
modern nation or government coYild allow its political 
activity to be limited to so narrow a domain. Even the- 
champions of the opinion were compelled by their personal 
experience to break through these limits, and to direct their 
policy to higher ends. Fichte began by asserting that the 
' ‘ protection of property ’ was the chief end of the State, but 
in the great struggle against the universal despotism of 
Napoleon, which was willing enough to protect propehy, he 
rose to the conception of a national State, which should 
serve as the organ of the national spirit. A» a Prussian 
minister, Wilhelm von Humboldt strove to effe^pt the in- 
tellectual advancement of the Prussian nation by means of* 
State-schools, though in his theory he had condemned them, 
and to extend the power of the Prussian State, though it 
was already amply sufficient to enforce cwil and criminal 
law. • 

is only concerned with the securing of mutna^ rights and is not 
able to make the citizen good and jnst AXKffXtHs row tkimtcw, 

aoicii' dyaBotfs xai iiKoitm ri&s woXlras)* See Oncken, 
^Siaattlehre ArisMeUs, L p. 317. , Locke, Treatise an Government, 
Book II. ^h. ix, holds that the end of political society and ^^mment, 
or, as he expresses it, the reason why men enter into society, is that 
eveiy one may the better preserve himseX], his liberty, and property.] 
fSee above, Book I. fcn. vii, p. 68.] 
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Defeas of Iti fact this formuIa about legal security does not exhaust 

the end of the State, and especially of the civilised State of^ 
modern times : it would correspond much more to the views 
of the middle ages, which did not advance far beyon^ the 
conception 6f private law. ^ 

•The sense of law {Rechtssinri) is not the only active force 
in a nation. has also a number of economic necessities, 
which have nothing to do with legal security, such as roads, 
canals, railways, posts and telegraphs. The State alone can 
satisfy these needs, and it would not venture to do so if -ks 
sole end was the assurance of rights. , Again/ the nation has 
important intellectual interests^ national schools, schools of 
science and art, technical schools. For these the care of 
the'State is indispensable ; it is impossible to leave fhem to 
the chance of private caprice or to the calculating authority 
of the Church, which ils always seeking to bring the State 
under its own control. The middle ages neglected these 
interests because they adopted this narrow view of the State 
as an institution for maintaining legal security. , 

Moreover,(the nation is a political beings w^hich is con- 
cerned not only with the lA'aking and administration of laws 
for the security of private rights, but in a far higher degree 

Its results^ 

practically applied, has the following results ; — 

(a) The neglect of economic interests. 

• (b) The neglect of common intellectual interests. 

(r) The paralysis and death of public spirit in the nation, 
and thus th^ weakening of the power pf the State. 

(^) The encojaragement of a petty and pedantic system of 
law, the result of which is a litigious temper fatal to the 
authority of the State. 

9. That its ^Another equally prevalent view, that the general happiness 
is the true end of the State, is as much too wide & the 

KppiSlss. former is too narrow. Tfie happiness of men is for. the 
■ most part independent gf the State. Even most of the 
material goods on which human welfare is dependent, e. g. 


with i^blitical government and the development of its libertie^ 
This jnsufficient definition of the end of the State, wh%n 
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dwelling, food, clothing and income, are acquired, not through 
, the State, but by the labour and stiving of individuals. Still 
more is this true of the spiritual goods, on which the ideal 
wealth and happiness of mankind are founded. It is not 
th^ta^ which endows men with their talents and capacities; 
these are Ihe gift of nature, and they. differ in individual 
cases instead of being common to all. The State can 
confer on ho one the delights of friendship and love, the 
charm of scientific study or of poetical and artistic creation, 
the consolations of religion, or the purity and sanctification 
of the soul united with God. ^ 

Men are not citizens in their whole life and being ; they 
have their own natural endowments and their special duties. 

The Slate rests upon the community of the nation, not upon 
the differences df individuals ; its end therefore cannot em- 
brace all the ends of private life. • 

This erroi’, like the other, has serious and harmful r esu lts Harmful 
when practically applied : — this view. 

(а) The State is led to encroach upon departments which 
do not belong to its rule, and to exercise tyranny when it 
ought to restrict itself to the protection of private freedom. 

(б) The State being really incapable of managing these 
departments of private life, will by unskilful handling do 
harm and obstruct the natural development, in spite of its ’ 

' desire to increase the sum total of private happiness. 

(r) As the State strives after unattainable objects and 
squanders its forces in a false direction, it will rfe led away 
from its true aims, and will lose part of jts power to ac- 
complish those duties that lie to its hand. 

This error proved a source of serious evil to the political ; 
life of antiquity; but ^ the party of enlightenment in the , 
eighteenth century went astray in the same manner. The - 
end of the State in modern politics must b^ more accurately \ 
defined and limited * \ 
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THE TRUE END OF THE STATE. 

There is only ope conception of the State, although it is 
realised in very various ways among different nations and in 
different lands and periods. Logic, therefore, compels us 
to accept also pne general view of the end of the S&te, in 
spite of the fact that in history the different nations who 
form States strive after very various objects. The unity of 
the common end admits of these special differences, but it 
combines and harmonises them. Robert von Mohl (£n- 
lyciopddie^ P- 73) was right in asserting that each nation has 
to pursue various objects according to its special character 
and needs ; but his theory i^anted that unity of conception 
which is necessary to prevent hopeless diversity and devia- 
tions in the conduct of the State. On the other hand, von 
Holtzendorff {Politik^ B. iii), who has treated this subject 
with special attention, gives the name of ‘ harmony of the* 
ends of the State ' to what we call the unity of the end. 

« The question now arises, how is this single and supreme 
end of the Statf to be formulated? Many say that it is 
justice, the realisation of law. This definition seems to us 
too narrow, and it is erroneous if law is held to include both 
public and international law, and is not limited to the legal 
security of individuals (comp. Chapter III). Law is rather 
condition of pblitics than its end: justitia fundamentum 
fegni. And the life of 'nations is not only a judicial life 
there is also the economical and intellectual life, and the 
life of the national power. Even the legal-minded Romans 
did not consider jus to be the supreme end of the Stat^ - ' r 
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(Hegel, as Plato long before him, says that the end of the 
State is morality (Sittlichkeif) ‘’and the realisation of the 
moral law. But the two powers which determine and con- 
dition the moral life, viz. the spirit of God and the spirit of 
tSe ii’^ividual man, are both outside the ^control of the 
State. ' '^Fhe domain of morality is far more comprehensive 
than the domain of politics ; and if the State attempts its 
control it 'Oversteps its proper limits, and exerts a harmful 
influence upon morality) 

• (j^he Romans saw the real function of the State in the The securing 
puhHc welfare. Their two expressions, yrj publica and salus welfare,'*^*'*’ 
publica^ are logically as well as verbally connected ; they 
are, in fact, as substance and quality, as potentiality and 
realisation^ ^ » 

This formulcl of the end of the State has been frequently 
misunderstood; ^mainly because attention has been given, 
not to the community (the res publica\ but to the crowd of 
individuals, or to the wiles of rulers. It has been used too 
often to excuse the arbitrary despotism either of princes or 
of majorities, and it has been completely discredited by the 
horrors of the Parisian Committee of Public Safety (1793-5)- 

But the expression is really above criticism, if one regards is not in. 
the natural limits of the State, and especially the judicial 
order and administration, and if one avoids trespassing upon 
matters outside those limits, such as the free, life of the in- 
dividual and of religious communities. To every statesman 
the welfare of his nation has been the flrst od^ect to strive 
for, and every patriotic citizen is enthusi^tic for the safety 
of his fatherland. The public welfare is therefore an<(indis- 
pensable object of policy, and its promotion is undoubtedly 
the chief duty of the State. This definition of the end of 
the State includes also the development and perfecting of 
law, and generally the improvement of all bommon relations 
arid conditions of life. It includes also the administration 
of law, which is necessary to*secure the peaceful course^ of 
the common life, and which ‘prevents or punishes wrongs by 
:which the community is harmed. This political principle 
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of the Romans, salus populi supreum lex esto^ does not err 
in being too narrow, but rather in straining the power of the 
State, and extending it to alien matters. 

Still, from one point of view, the expression is insufficient. 
Although in ordinary times policy aims at securing tfie 
national welfare, yet there are moments in a nation’s life 
when it has to face extraordinary duties. There are cir- 
cumstances in which the State, like an individual^ must risk 
its existence, and with it the national welfare. At such a 
time it may be a patriotic duty to resign a life which cannot, 
be prolonged with ^honour. Suppose that an enemy of 
overwhelming power offers to a small nation many external 
advantages, such as decreased taxation, the security of peace, 
or a better adm^istration. A simple regard for the public 
welfare would dictate the acceptance of the^ offer, while its 
rejection might bring disaster or even ruin upon the State. 
Nevertheless it might be a fatal duty to prefer death with 
honour rather than voluntary submission to the foreigner ; 
and it is possible that a heroic and desperate struggle may 
secure a subsequent revival of the State. A splendid ex- 
ample of this was given by^-the Athenians in the time of 
Themistocles, Sometimes ruin is the necessary and worthy 
termination of an existence that is no longer possible. The 
tragic fate of Carthage or of Jerusalem may be deplored, 
but in both cases it was inevitable. Sometimes, too, a 
small State must perish because its people are no longer 
capable of diaintaining their independence, and because it 
is called upon to^ enter into the higher collective life of a 
nation. No unprejudiced German or Italian would deplore 
the destruction of those petty States which had become 
useless and impotent, but would rather glory in their fusion 
into a larger and more important whole. In such cases our 
formula about ttfe public welfare is insufficient, unless it is 
applied to the new comnlunity. • 

But all these objections are avoided if we formulate the 
proper and direct end of the State as the developnlhnt of the 
national capacities^ the perficting of the national life^ and, 
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finally, its completion ; provided, of course, that the process 
of moral and political development shall not be opposed to 
the destiny of humanity. This formula includes everything 
t]jat can be regarded as a proper function of the Stat^, and 
excludi^ everything that lies outside the State’s range. It 
regards tBe idiosyncracies and the sp&ial needs of different 
nations, and thus, while it firmly maintains the unity of the 
end of thb State, it secures the variety of its development. 

The life-task of every individual is to develope his capacities 
•and to manifest his essence. So, too, the duty of the State- 
person is to' develope the latent powers of the nation, and 
to manifest its capacities. Thus the State has a double 
function. Firstly, the maintenance of the national powers ; 
and,*secondly, their development. It must* secure thfc con- 
quests of the past, and it must extend them in the future. 

Within this common end arc included certain special ten- This gehewii 
dencies. Very often these are pursued singly, and justifica- fnducies** 
tion is sought in the peculiar character of some given nation, tSSJcncies. 
but this conduct is fraught with danger to tl^e State as a 
whole. As illustrations may be mentioned : — 

(i) The development oJ[ the National power {Macht), The e.r. th« de- 
State must have power in order to maintain its independence Stefnai”* ^ 
and to enforce its decrees. It is only as possessing power • 
that a State can exist and live. But States vary yery much 
according to the kind and degree of this power. 

{a) World-potoers ( Weltmdchte) are States wjjose import- 
ance and activity extend far beyond their own domain : they 
play a decisive part in the politics of twa continents or of 
the whole world, and therefore they are specially bound to 
care for the peace and order of the world (i.e. international 
law). . , 

. (b) Great powers {Grossmdchte) are not necessarily world- 
powers, though every world-powjr is of course a great 
power. The world-power must be a maritime power, 
because it cannot exert its influence on the destinies of 
the world without the connexiop given by the sea. But a 
great power may be simply a land-power, e. g. Prussia before 
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the formation of the German Empire. So, too, both then 
and now, Austro-Hungary is rather a great than a world- 
power. A great power also exerts an extensive influence 
far beyond the limits of its own country : it cannot be ov^t 
looked, nor cim its voice be disregarded without ^nger 
when the relations of its own continent undergo irnportant 
alterations. If at any time either of these powers abuses 
its strength to oppress other rightful States, the other powers 
are justified in resisting. Even a man of great genius, like 
Napoleon I, was unable to raise the great power of the^ 
French nation into a European supremacy, and the failure 
of this attempt led to his overthrow.’ So, too, Russia was 
not strong enough to subdue Turkey. Austria could not 
maintain its rule over Italy. The maritime supremacy of 
England has been at last compelled to admft the rivalry of 
other nations. 

(c) Intermediate and peaceful powers (neutral States) are 
not strong enough to play a great part in foreign politics, 
and are mostly absorbed in domestic affairs. The policy of 
these States, modest as it is, has very great importance, not 
only for their own inhabitants, b\it also because it limits 
and moderates the dangerous currents of la grande politique^ 

{d) Real petty States have only a very dubious and in- 
secure existence in our epoch, which prefers the formation 
of greater and stronger States. They can only secure 
themselves ,hy seeking the protection of the great powers, 
c$t by attaching themselves to some stronger State. But 
in the middle ages the opposite tendency prevailed, and 
the peoples of Europe, especially the Germans and Italians, 
were inclined to favour the very smallest political units. 

A State has two chief means for increasing its power in 
relation to foreign States, (i) diplomacy, and (2) the army 
and navy. A State whiejh regards as its chief function the 
nitiintenance of its militaiy strength, of the warlike courage 
of its members, and its armament, is called a military State. 
Examples of such a State ^are Sparta among the Greeks, 
and the kingdom of Prussia before the foundation of the 
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Gennan Empire. When a State is threatened from with- 
out, or is growing to its necessaiy limits, this extraordinary 
strain of its military forces is inevitable. But in a normal 
§tate which has reached its full development, it must never 
be fOiHotten that military power is only a means, and not an 
end of]^icy, and that undue straining of this power will be 
harmful to the true ends of the State. 

(2) Sofiietimes also it is economic interests which are of 
specially prominent. Thus we speak of pastoral, agricpl- interests ; 

• tural, industrial, and mercantile States. 

It is true- that these interests are mafnly those of private 
individuals, and only in a lesser degree interests of the 
whole nation. But on this very account, an exclusive or 
undue devotion to them leads to the negfect of the other 
functions of the State, and damages all other interests. 
Moreover, the public spirit of such nations is never fully 
developed, but is corrupted by the selfish and narrow 
devotion to private interests. In a pastoral State the nation 
will remain poor and ignorant ; in an agricultumal State men 
look with mistrust and disfavour upon the higher culture, 
because rude manners are the natural accompaniment of 
their primitive pursuits. To an industrial State the chief 
dangers lie in disturbances among the artisans and the 
exclusion of foreign commodities, while a mercantile State 
may be easily led astray by a shop-keeping spirit. 

(3) The life of a nation may afso be chieflyyiirccted by 
intellectual interests, and thus arises what we may call an interegu; 
intellectual State (Culturstat), The militEfiry State of Sparta 

was opposed, in the time of Pericles, by the intellectual 
State of Athens, which has bequeathed to posterity undying 
proofs of iJiSglove of art and of the capacity of the Athenians 
for acquiring knowledge. Florence, Venice, and Antwerp 
have had periods in which intellectual interests have sur- 
passed all others. The Chinese State in the present day is 
another example, although its culture is stationary rather 
than progressive ; and both Ziirj^h and Geneva pride them- 
selves on giving special attention to their public schools. 

V 2 
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Noble as these objects are, their excessive promotion, to 
the detriment of the other powers of the nation, is the sign 
of an unhealthy policy. 

or of legal ( 4 ) In somc States the cKief function is considered to Ijp 

for“freedom; the development of the legal guarantees for natiomST and 
individual freedom, and thus arise free legal States (freie 
Hec/itsstaten\ as notably the Swiss Cantons and the States 
of North America. This formula of the end of the State 
lies, even more than those discussed above, at the heart of 
the general conception of that end. 
or of ( 5 ) Finally, whcn«>the consciousness of nationality gives 

unity!** the chief impulse to public life, when the manifestation of 
national unity seems to be the chief end of the State, we 
have naiional States, Such was France in former times, 
and such arc in our own day the kingdom o'f Italy and the 
German Empire. 

Indirect Besides the proper and direct end of the State, which 
th^statl^ relates to the nation itself, we must consider all the indirect 
functions of -the State, which relate merely to private life. 

Here it is especially important to find some accurate 
definition of the limits of State action. 

The duties of an individual may be formulated, like those 
of the State, as the development and manifestation of his 
individual* character and capacity ; but again, this must be 
in harmony with the ends of the family, of the nation, and 
of humanitj’. To fulfil these duties, private freedom is 
essential. It is, in the first place, the duty of the State 
to protect this private freedom against unjust attack, and 
especially to avoid any attempt on its own part to restrict or 
oppress it. * 

Limitations A preliminary necessity is to form a dear conception of 
.°rtion!* the way in which the State is limited by its own nature. 

,.(i) The State is an external organisation of the common 
life. It has organs, therefore, only for things which *are 
externally perceptible, and not for the inner spiritual life 
which has never manifested itself in words or deeds. It is 
therefore impossible for the State to ^brace all the ends 
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of individual life, beoftise many, and those the most im- 
portant, sides of that life arc Concealed from its view and 
inaccessible to its power. The natural gifts of individuals 
j.re wholly independent of the State, which can give neither 
inteir^^nce to the fool, nor courage to the coward, nor sight 
to the^lind. The State has no share in kindling love 
within the heart ; it cannot follow the thought of the student, * 
nor correct the errors of tradition. As soon as questions 
arise about the life, and especially the spiritual life, of 
• individuals, the State finds both its insight and its power 
hemmed in .by limits which it cannot iv^ss. 

(2) The S^te is wholly based upon the common nature 
of men, and especially of its own people. Therefore it 
cannot control private life in what is essentially individual, 
but only so fa!* as that life is affected by the common nature 
of all men and by common necessities. For example, the 
State can secure to all men equally the possession of a 
corporeal thing, which we call property, but it must leave 
to the individual the disposal and management of this 
property. The property of Paganini in his violin, of Liszt 
in his pianoforte, or of Kaulbhch in his crayons, is a wholly 
different thing from the property of an unskilled person in 
those instruments. With this more subtle form of owner- 
ship the State has nothing to do, because it is individual and 
not common. So, too, the State can regulate in a rough 
and general way the conditions of marriage and the rights of 
married persons : in fact, it is bound to do^.so, because 
upon these depends the, security of the fv^idy and the moral 
health of the nation. But the manner in which any parti- 
cular marriage is completed, and the mqre delicate forms of 
family life,»lie outside the control of the State. Wilhelm von 
Humboldt saw this, and was led astray into a desire to with- 
draw the institution of marriage from legal regulation, and 
to leave it altc^ether to private freedom. The Canon Law 
fell into the opposite error, ahd endeavoured to impose legal 
regulations upon matters whicly>ertatned to private freedom. 
When the State punished heresy as a crime, it overstepped 
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its natural limits and encroached* unduly upon personal 
freedom. * 

(3) I'lic rule of the State extends no further than thatof/^rc^, 
because every rule which has the power of compulsion rests 
upon the foundation of law. But law in its turn is l^ite^ 

(a) By the necessity of the peaceful co-cxistence-bf indi- 
viduals, or by the recognition of the necessary conditions of 
common life (private law, criminal law) ; and * 

i/f) By the existence and developmejit of the nation, to 
which the private life of individuals is subordinated so far as ♦ 
the security and wqlfare of the former demand (taxation, 
military obligations, constitutional and administrative law). 

So far as law is in question, the State is the supreme 
aiithoiity, because the making and administering of* law 
belong by their very essence to the State. 

(4) The State can extend its administrative care, and 
therefore its influence, beyond the domain of judicial organ- 
isation, but it has then no power of compulsion, and its 
functions are limited to the support and encouragement of 
important social objects for which State help is needed 
(economical and educational' measures of the State). The 
care of the State for the national welfare is here expanded 
into a care for the welfare of society, but only because the 
latter is in need of assistance. 

[A'oie . — besides the works of Mill and Spencer already refeiTed to 
above, ch. iii. note a, the following books in English may be mentioned 

dealing, from different points of view, with the limits of Slate action ; — 
r>urgcbs, rditical Science, Part I. book II. ch. iv ; Cunningham, Politics 
and Economics ; DcSiisthorpe, Individtialism ; Green, Lectures On 
Polttical Obligation in JVorhs, ii, and I>ecture on I.ibcral Legislation 
and Ffcedom of Cofi/ract in JVorks, iii; Goschen, Address to the 
Edinburgh Philosophical Institution on Laissez-Faire an^ Government 
Jntetference ; Earrer, The State in relation to Trade ; Jevons, The State 
in relation to Labour (these two last both in ‘ The English Citizen * 
series) ; Mackay (editor), A Pha for Liberty (with introducUon by ,H. 
Spencer) ; Montague, Limits of Individual Liberty ; Principles 

of State Interference ; Sidgwick, Political Economy, Book III ; Elements 
of Politics, Part I ; J. F. Stephen, Liberty, Equality, Fraternity ; 
Woolsey, Political Scictice, Part II. ch v.] 
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CHAPTER I 


% THE DIVISION OF ARISTOTLE. 

• More than two thousand years ago Aristotle laid down 
a division qf the forms of the State whiph must be regarded 
as the accepted view even in the present day. In making 
this division he started from the conception of sovereignty, or 
rather of governmental authority. In every State there is 
a supreme organ \ in which power is concentrated and to 
which all other organs are subordinate. The form of this 
organ stamps a peculiar mark upon the State, and it is 
natural therefore to make it the basis of a division of States. 

Aristotle calls all those States which regard the good pf 
the community normal while those which regard 

only the good of the rulers htf calls perversions 
of the normal State 

Starting from this . conception, he finds threo normal 
forms, each of which is accompanied by its corresponding 
perversion. ‘ The supreme power/ ne says, ‘ must be 
vested either in an individual, or in a few (Jhe minority), 
or in the many, (the ipajority).’ From this he derives the 
following normal forms : — • 

1. Kingship (/ 3 acrtX«ta), as Aristotle calls it, or Monarchy, 
the more common name now — the rule qf. an individual. 

2. Aristqpracy, the rule of a minority consisting of the 
best citizens (or exercised for the best interests of the State). 

3. The rule of the majority, of the masses, is called by 
Afistotle * Polity In his day the democracy of the Greek 

^ Aristot. Fol, iii. 6 . $§ 1, 3, 1378 b, 6. 

6. § II, 1^793, 17. ' - 


Aristotle's 

division. 


Normal 

States. 
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cities, especially of Athens, had degenerated, and therefore 
he avoids the term Deniocicicy for the rule of the majority 
, exercised for the common interests, and restricts it to the 
perversion of that rule. But in later times Democracy haj. 
become again ^the usual term for this third form ^f the 
State, and we shall employ it in that sense, ^ 
Perversions. The three perversions are thus designated by Aristotle : — 

1. Tyranny or Despotism, the rule of an individual exer- 
cised primarily in his own interests. 

2. Oligarchy, the rule of the rich for their own ad- • 
vantage. 

3. Democracy ^ in Aristotle’s phrase, or, as we prefer to 

call it, Ochlocracy", the arbitrary rule of the poor (and, we 
may add, the un^educated) masses. ■ 

(Quality more { In making this division, Aristotle seems td have laid the 
than Quail- chief strcss upon the nttnwer of persons who share tae 
supreme authority, just as in the Linnean system the num- 
ber of stamens determines the genus of a plant. But this 
runs counter to his oyrn fundamental principle, (that the 
form of a State depends upon the quality^ and not the 
quantity^ of. the ruling orgai/) (Aristotle himself® saw the 
risk of this misconception, and therefore pointed out that 

* Aristot. Pol. iii. 7. §§ 5-8. § 3, 1279 h, 4-26. Cicero, de Republ. i. 
26, expresses- the idea of Aristotle as follows : * Quum penes unum est 
omnium summa renim, regem ilium unum vocamus, et regnum ejus 
reipublicae statum. autem est penes de/ectos, turn ilia civita& 

optimatium arUtVio regi dicitur. Ilia autem est civitas populariSy in qua 
iff Popitlo sunt omnia.* The three perversions arise when * ex rege 
dominus (fit), ex optipiatibus faciio, ex populo iurba et confusio ; * i. 45. 

a [The term dx^oKparia is first used for the lowest form of democracy 
by Polybius, vi. 4.] 

Aristot. Pol, iii. 8, § 6^ 1279 b, 34 scq. [Cp. iv. c. 4.I Misled by 
several modern accounts of the matter, I had previously overlooked 
this, and had thus unfairly criticised the great political* philosopher. 
Sparta was a monarchy, although two kings ruled together. [Not 
according to Aristotll. He calls it an * aristocracy/ in the lower sense 
of^the term, according to which it applies to a form of mixed govepi- 
ment ; Pol. iv. 7. § 4, 1293 b, 16; v. 7. § 10, 1307 a, 35. Tlie Spartan 
kingship he considers only * a hereditary generalship for life * — an office 
compatible with any form of government; iii. 15. § 2,” 1286 a, a.l 
Vqpice was an aristocracy, althot^h there was a doge, at the head oT 
the State. 
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the difference of number is naturally connected with a 
difference of character in the Ailing ixiwer,, and that it is • 
the latter which is the ultimate criterion. Nevertheless, 
t. has not expressed himself definitely enough about the 
l)rincinles of quality.) • 

. (T'hcrOr^s another point in which Aristotle’s division rc- Aristotle’s 
quires correction. It is incoiniilele, because history shows cimpiSe,"’ 
us a number of States which do not come under any of 
his three normal forms. In all of them the supreme power * 

• belongs to men, whether it is to one man, or to the best, or 
to the people.' But there have been Slates in w'hich no 
human authority has been recognised, in w'hich the supreme 
pow'er has been attributed either to God, or to a god, or 
' soinS other superhuman being, or to an Idea. The men 
who exercised rule were not regarded as its possessors, but 
as the servants and vicegerents 'of an unseen ruler, free 
from the weakness of human nature.^ 

(l1iis fourth form of State, when directed to the welfare idcocracy. 
of the subjects, may be designated by the ^jeneral term 
of Ideocracy (Theocracy) ; and its perversion may be called 
Idolocracy,' ^ » * ■ 

A^<7/c.--Schlciermacher {^Ahhandlungen dcr Berl, Akademit dcr 
Wissensch. 1814, Uehcr die Begrijfe der verschiexienen Stafs/ohnen) lias 
maintained that the three ancient divisions, monarchy, aristocracy, and 
democracy, ‘ arc alw-ays running into each other,* For example, in a 
democracy the leading men may resemble an aristocracy ; and some- 
times an individual, e.g. Pericles, may rule like a monJ^h. The saline 
fmth applies to a monarchy, and Mirabean was right in saying (Spek'b 
of 1790 in his Works, viii. 139), ‘In a certain sense rejmblics are 
monarchical, and again in a certain sense monarchies arc republics.’ 
Nevertheless, the old division is by no means an^ empty one, and it is 
perfectly true that the form of the supreme power does give a definite 
stamp to the \(fhole constitution of the State, and that the most important 
political principles stand in the closest relations to 4t, 
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lUE .SO-CALLED MIXED STATE. 


(^Even in ancient times the attempt was made to add 
to Aristotle^s division a foitrth form, called the Mixed 
Stated. CicerQ especially declared the Roman State to be 
a model of this fourth form, a mixture of rifonarchy, aristo- 
cracy, and democracy, and maintained this form to be the 
best of the four \) 

(^J3y a Mixed State may be understood one in which 
♦monarchy, aristocracy, or democracy are moderated or 
limited by*olher political factors, e. g. a monarchy may 
be limited by the formation of an aristocratic Senate or 
Upper House, and of a primary or representative Assembly 
of the people. In that case it is true that such a divided con- 
stitution is better than when an individual, or a few, or the 
majority rule absolutely and without Te.straint. But such a 
mixture as this docs not create a new form of State, for the 
supreme governing power is still concentrated in the hands 
of the monarch, pr of the aristocracy, or of the people^ 

On the other hand, if it is understood that the supreme 

o [Aristotle himself recognised mixed constitutions ; e.g. Poi. iv. c. 7 .] 
* Cicero, de Republ. i. S9 : * Quartum quoddam geifus relpnblicae 
niaxfme probandum esse oenseo, quod est ex bis, quae prima dixi, 
raoderatum et permAitnm tribus : * and i. 45 ; * Placet eniin, esse quiddam 
in republica praestans et rqgale, esse aliud anetbritati princi|j)um 
plirtitum ac tributnm, esse quasdam res servatas judicio voluntauqne 
multitndinis.’ [Polybius (vi. ii) bad previously described the Roman 
constitution as mixM. Plato {Ltnvs, i. 71s) .treated Spar^ as a mixed 
government, but without using tl|e phrase. On the whole question, see 
Cornewall Lewis, C^se and Abuse 0/ Political Terms, pp. 72-qo.] 
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governing power is itselfMivided between the monarch, the 
aristociiacy, and the people, so ^hat two supreme govern- 
ments exist side by side, each independent of the other, 
then Tacitus is right in rejecting the idea of a Mixed State, 
and in ^maintaining that, its existence, or at* * any rate, its 
continuance, is impossible \ 

(in later times men have considered England to be a The English 
Mixed State of this kind, in which rule is divided, between ^®"®***“*'®"* 
three supreme powers, King, Lords, and Commons, and 
*they have asserted that the English Constitution is perfect, 
just because it is the ideal realisation of this mixed form. 

But it is an error to suppose that the English Constitution 
has arisen* from a division of the supreme governing 
power. It was the monarchy which, in old times, gave to 
the State its spJcial fonn, and the monarchy has been gra- 
dually limited, first by a powerful ‘aristocracy, and later by 
the admission of democratic elements. The external form 
of the State has always been monarchical, and to the sove? 
reign is attributed not only the supreme governing power 
(the executive), but also the highest place in the legislative 
bodies or parliament ^ • 

jMoreoverV. it is generally forgotten that the principle of The govern- 
Alistotle’s division does not rest on the nature and com< ISgfsVatu^ ^ 
polition of the legislative power ; for in any advanced State iujwJd!" 
this is usually representative of the chief elements of the 
whole nation. On the contrary, it dapends^n the anti- 
thesis between the government and the goverrv'd, and upon 
the question to whom the supreme adryinfstrative power 
belongs. This latter cannot be divided, not even- between 

* Tacitns, Ann. iv. 33 : * Cunctas nationcs et arbes populns aut 
primores ant*singuli regiint: delecta ex iis et consociata reipablicae 
forma laudari facilins quam evenirc, vel « evenit. baud diuturna esse 
potest.’ 

^ [It is not the same question, whether a government is mixed, and 
whether it has arisen from a mixture. Cp. Aristotle’s remarks about 
the Solonian constitution at AthensT; Pol. ii. 12. §§ 2, 3, 1273 b, 35 sc^.] 

« [Throughout the book Bluntschli has been misled by exaggerating 
the power of the monarchy in the English constitution. For a more 
correct view, see Bagehot, En^ish Constitution:] 
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a king and his ministers, for this Would create a dyarchy or 
triarchy, and would be oppbsed to the essential character of 
a State, which, as a living organism, requires unity! y In all 
living beings there is a variety of powers and organs, but jp 
this variety there is unity^ Some organs are supe^or and 
others inferior, but there is always one supremcf^rgan, in 
which the directing power is concentrated. The head and 
the body have no separate and independent lift, but they 
are not equal. So also for the State, a supreme organ is 
a necessary condition of its existence, and this cannot be* 
split into parts, if the State itself is to retaiA its unity. 

There is not, therefore, any such fourth form of State as 
has been called a Mixed State; and so far as mixture is 
possible, it is amply treated in a consideration of the three 

simple States enumerated above. * 

• 

Note . — In our days there has been much talk of * democratic monarchy,’ 
and the formation of such States has been designated as the work of the 
age. If the expression implies that monarchy must now>a-days base 
itself upon the;, masses (the demos)^ and must stand in close connexion 
with them, it is correct, but such a State is a pure monarchy, and not in 
any sense mixed. If, again, it implies a monarchy limited by demo* 
cratic institutions or, like the July-monarchy of 1830 in France, 

* surrounded by republican institutions/ it has also a certain meaning ; 
but in this case, as history shows, there is a danger that the principles 
of the two institutions may come into conflict, and that monarchy may. 
be overthrown by the rising democracy or republic. But if it implies a 
mixing or division of the supreme executive power, so that it is half 
n^onarchical aiftf half democratic, then it has no reasonable meaning', and 
a State so constituted could not possibly endure. *The French Con- 
stituent Assembly of* 1789 b^ieved, with Rousseau, in the possibility' of 
such a division of the sovereignty between two equal powers, one of 
which should belong {o the nation, and the other to the king. But as 
soon as it was practically tried, the system showed itsejf inconsistent 
and unmanageable. Pinheiro-Ferreira {^Prtneipes du droit public^ § 475) 
declares that monarchy to be democratic in which there are no privileges ; 
but he includes under privileges any aristocratic distinction. To him, 
therefore, the expression merely implies a monarchy in which there are 
democratic but no aristocratic organisms, i. e. an incomplete state in 
which the -aristocratic elements are disregarded or suppressed. Compare 
below. Chapter XVII, on Constitutional Monarchy. 



CHAPTER III. 

LATER EEFELOPMEATTS OF ARISTOTLE^S THEORY, 

• * ^foNTESQUiEU, while following in essentials the division Mjntcs- 
of Aristotle, tirade a distinct scientific advance in seeking *** 
for each of the three forms — rnonarchy, aristocracy, and 
democracy — a spiritual or moral principle, apart from the 
number of the ruling power. Whether he succeeded is 
another matter. In his ( view virtue is the principle of 
’ democracy, moderation of aristocracy, honour ©f monarchy, 
and fear of despotism.) He tjius made despotism a fourth 
kind of State, but it is better treated by Aristotle as a per- 
version of the normal polity. 

{Schleiermachcr * made a notable attempt to classify the Schieicr 
various States according to different stages in the develop- 
ment of political consciousness. A State originates when 
the people acquire the consciousness of the Viecessary dis- 
tinction {Gegehsatz) between the government and tfie 
subject.' The first step is when .a small people or tribe 
acquires this consciousness, and the new sentiment usually 
seizes ‘equally upon the whole mass •which is ripe for 
political life.’ Then the sense of this distinction developes 
among all ; they ’ unite to form the govesnment, and then 
se|>arate again to become subjects. This is democracy, in 
which the opposition between public spirit and private 

' Schleicrmacher, Ueber die Begriffkder verschiedentn Stat^ormen^xn 
the Abhandlungen der Berliner Academie, 1814. 
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interests is only slightly apparent/ • Or it may happen that, 
although the whole mass* is ripe for political life, the 
impulse to form a State may affect it unequally: the political, 
consciousness may develope first in an individual or a fei^ 
This creates inequality, which leads either to monarchy or 
aristocracy. In this stage, while the State is still small, 
the three forms are very similar, dnd are readily inter- 
changed; but the natural inclination is alwa}!^ towards 
democracy, because the masses speedily overtake the 
individual or the few who were the first to acquire political • 
consciousness. 

(in the second stage, which unites several of these small 
tribes, one exercises rule over others. This form of State is 
essente’ally aristocratic, as in the earlier stage it is essenfially 
democratic. It cannot be democratic, becauSe the majority 
of the tribes are subject •to the ruling one, and therefore 
unequal. Externally it may assume the form of monarchy, 
but the king must belong to the ruling tribe, and is therefore 
onW an aristocratic king.') 

(I'he third and final stage, to which the latter is an inter- 
mediate step, is reached when a great people becomes fully 
conscious of national unity. The. democratic character of 
the first stage could not fully <ievelope the political distinc- 
tion of government and subjects, nor could it reach the 
dimensions of a great nation. In the aristocracy of the 
second stage t^e ruling tribe had always its separate interests, 
and national unity was not the principle of the State. Jt is* 
in the third stage that true Monarchy is fully developed, 
and the monarch represents the unity of the State, and 
government in its full power. 

This view of Schleicrmacher gives an intellectpaj basis to 
the three recognised forms of States, and. connects them 
with the stages in the development of the political idea, 
f Democracy appears as the lowest, and monarchy as the 
highest, staged Although no* new principle of division .is 
introduced, yet a deeper in|ight Is obtained into the spirit 
of the different forms. 
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But the course of history by no means corresponds with 
this logical development of Scbleiermacher ; in fact, the 
historical order is often the reverse — monarchy, aristocracy, 
^nd democracy. This is really the more natural order, 
becaus^ the active political consciousness •is usually dc- 
veloped*ih-st in the upper classes of society, who live under 
more favourable conditions, and then is gradually extended 
to wider aftd lower circles. 



CHAPTER IV. 

THE PRINCIPLE OF THE FOUR FUNDAMENTAL 
FORMS OF THE STATE, 

ofstite""* different forms of State are specifically divided, as 

Aristotle recognised, by the different conceptions of the 
distirjetion between government and suljjects, especially by 
the quality (not the quantity) of the ruler {H/irrscher), 

1. The first form is Ideocracy, of which the highest type 
is Theocracy. Here the people regard their ruler as a 
superhuman being, who is raised above them by nature : 
God Himself is regarded as the true governor of the State. 

2. In direct opposition to Ideocracy is Democracy. In 
the former the people are sf^bjected to an external power 
outside and above themselves^ In the latter the people 
govern themselves, i, e. collectively they form the govern- 
ment,, but as individuals they are subjects. 

3. In Aristocracy the distinction between government 
and subject is human, and within the limits ol the nation : 
an upper ckos or tribe becomes the government, while the 
other classes and^ tribes are subjects. But while the latter 
have nothing to do with the government, the individual 
members of the ruling class are also subjects. 

4. In Monarchy the distinction between gdvernment and 
subjects is complete, but it is again human. The 'government 
is concentrated in an individual, who is merely a ruler, and 
not at the same time a subject, but who belongs altogether 
to the State, and personifies the unity of the nation. 

Their origi- In caich of these four fundamental forms an original type, 
na type. ^i/rtypus) is reflected ; — ** ^ 
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^Theocracy represents* the rule of God over the world, but 
a rule which is exerted directly/ and in a way harshly and 
despotically) 

Q^onarchy glorifies the unity of humanity in ‘ Man ’ as an 
*individual : the ruler represents the collective State, the 
nationll* unity is personified in its prince. > 

( Democracy expresses the idea of the community of the 
nation, orpf all individuals, and presents to us the State as 
a parish or commune (Gemeinde). 

, |!A.ristocracy embodies the distinction between the noble 
and the lower elements of the nation, and gives the rule to 
the former. Its type is the nobility of liigher race and 
quality, just as the commune is the type of Democrac]^,' 

• F-vom one point of view Theocracy^nd Monarchy^tand 
in contrast to# Aristocracy and Democracyr In the two these fomis.^ 
former, the supreme power and ruajesty of government are 
so concentrated that the ruler is not also a subject, and 
that he represents no private interests, but only the interest 
of the State, In Theocracy, this elevation of the govern- 
*ment is divine, and therefore absolute ; in Mcftiarchy it is 
human, and therefore reiatm. On the other hand, in 
Aristocracy and Democracy the distinction between govern- 
ment and subject is not so clearly marked : the same mien 
at one moment rule and at another obey ; they have both 
puhjlic and private interests. Hence it is that both are 
often classed under the common name of Republic. In 
Democracy this mixture of functions extends^(b the wholp 
people : in Aristocracy it is limited to the ruling class. 

The latter, in relation to the other members of the nation, 
are merely rulers, but among themselves they are usually 
organised democratically, and thus botlt govern and are 
governed at* the same time. Thus Aristocracy appears to be 
an intermediate stage between Democracy mnd Monarchyy 
But, from another point of view, it is Monarchy and 
Aristocracy which are connected, and stand in contrast to 
the^ other two forms. In them the distinction between 
government and subject is humatily organised in such a . way 
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that the rulers feel and know themselves to be independent; 
they are so regarded by the people ; they govern in their 
own name and by independent right, though of course this 
is more completely the case in monarchy than in aristocracy. 
On the other band, whether God or the people be r^arde^ 
as ruler, their authority must be exercised by SQnie inter- 
mediate persons, either priests or magistrates. These latter 
belong personally to the class of subjects, and th^y exercise 
only delegated authority as the servants of God or of the 
people. They cannot therefore be regarded as real rulers 
they only administer the government for the real rulers, 
who are unable to act in person. They are constantly 
forced to refer to a superior power, which itself rules them, 
and which conf^'rs upon them an authority that they do not- 
possess in themselves. 

The distinction of States according to the forms of 
government is the foundation of constitutional law, and 
belongs to the domain of public law {Statsrecht). The same 
distinction is tp be found in the tendencies of their political, 
life, even in opposition to the form of their constitution. 
A State may be ruled in a spirit tending to theocracy 
{/heokratisireftder Getst\ although H recognises some human 
ruler, c. g. an ecclesiastical prince or a priestly caste. So too 
a State may tend to aristocracy, although its public law 
recognises’ no aristocracy, e. g. the English State, where the 
monarchical fprm is modified by an aristocratic spirit. There 
are also Stafes tending to democracy, thoujgh they are nq|; 
democracies, e. g., Norway ; and others tending to monarchy 
which have no real monarch, e. g. the French Republic. 

f 

Hote. — F. RohmeT*(JLg/ire von acn politisenen Parteien^ § 219 sq.) 
divides States according to the four age$ of human life, 9nd in making 
this division he regards, not the form oi the State, but its political 
spirit, i. c. its party-character. His four divisions are : — 

Idolslat, in which the political spirit is Radical. •• 

Jftdividualsiat „ „ „ Liberal. 

Rassestat (race-state) „ „ Conservative. 

FormenstCLt ,, f ,, „ Absolutist. 

A monarchy, for example, may i^ass through all these phases of the 
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political spirit in order. RT v. Mohl’s objection {Staiswissenschaft, 1. 
, p. 26 2 \ that a nation can be neither yoftng nor old because children and 
old men live in it side by side, rests upon a misconception of the theory 
which he opposc^s. The ancients perceived clearly that nations, as 
Organic units, pass through successive ages analogous to the youth and 
age of iiflividuals, and Savigny has made the idea faitiiliar to the legal 
circles of Germany. But in addition to this succession of periods in a 
nation’s history, one must also consider that a nation has an innate 
character of its own. Just as some individuals are by nature childlike 
or even childish, and remain so in the prime of life, while others have 
^an elderly and staid character even in youth, so there are nations which 
are childish and cldetly by nature. This is most evident in the great 
race-division%. The Negroes are children several thousand years old, the 
Red Indians have for centuries displayed the characteristics of age. In 
Europe, the continent of manly nations, the Spaniards — quite apart from 
the period they have reached — represent the elderly, as the Germans 
the youthful, spiri|^ Whether young or old, and whether this youth or 
age is due to natural character or to the period of its history, the people 
transfer their spirit to the State in whicli they live. The manly forms 
of constitutional monarchy become a simple farce among the childish 
people ot Haiti. 



CHAPTER V. 


THE PRINCIPLE OF THE SECONDARY FORMS OF 

THE STATE. 

• • 

ft 

Division Of Ti?e quality of the head of the State determines the form 
ferine to of the whole body. But it is necessary to consider in the 
th^uSwis! second place the rights *^of the subjects, in order to fully 
determine the legal character of the constitution, and to 
complete the Aristotelian division^ 

As in cor^sidering the government one looks at the ruling* 
organ, so in considering the subjects, i. e. the nation in its 
narrow sense, one looks at *their control oyer the govern- 
ment and their share in legislation. 

By following this method of classification we arrive at the 
, following three secondary forms of Stqte^^ 

Uiifree; I. The subjects are treated merely as a passive mass, 

bound to un^f'nditional obedience to the governing power. 
They have no right of control nor any share in legislation.*^ 
Such a State is absolutely governed, and we may call it the 
unfree form. And it is not only unfree when it is exposed 
to the arbitrary’ cgprice of a despot (Despotism), but in a 
political sense it is equally unfree when the rulen. recognises, 
the restraints of law and protects personal property and 
freedom (Absolute Government). 

Haif-fraej £. Some of the subjects, i. e. the upper classes, have the 
right of control and a share in public business, and thus 
limit the government. Byt the rest of the ptople, and 
especially the lower classes, have no political rights or 
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freedom. These States*^re half free ; and may be illustrated 
by the mediaeval States which ^ere organised upon feudal 
principles or upon class privileges (Lehens- und Stdndestaten). 

^ 3. All classes have political rights. The whole country or Free States, 

nation^ controls the government and takes part in legislation. 

These ait free States, or republics in the widest sense of the 
word (or national States, Volksstaten). 

This control or share in the government is exercised 
either (^) directly through the assembly of citizens, as was 
usual in ancient times (Ancient Republics), or (V) indirectly 
through committees and representatives, the system of the 
present day (Modern Representative States). 

If we now bring together the fundamental and the second- 
ary divisions, we obtain the following results ; — • division to 

1. Theocracy tends, by its principle, to the class of unfree fund^entai 
States. But it is not necessarily despotic, for the ruling God, 

.or the priesthood inspired by Him, may recognise and re- 
spect a law of the community. It may therefore approach 
» to the second or to the third class; so far as the exercise ol 
the divine rule is influenced by the co-operation of aristo 
cratic classes or of a national* assembly. In this sepse the 
Jewish theocracy was republican. 

2. Aristocracy gravitates towards the -second class, the 
half-free States. But it' may be regarded as unfree when th^ 
demos is wholly without political rights ; or it may rise to be 
a free national State ( Volksstat) if the demos i|^allowed, as in 

•Rome, to have^a real representation. , . 

3. Democracy naturally belongs tothejbird class, the free 

States. But it may become a despotism to the minority, 01 
an absolute government as regards individual citizens : and 
again, in relation to a servile class (e.g. the slaves and helots 
of antiquity or the negroes in Aiperica), it may appear as a 
Thalf-free State. • 

• 4. Monarchy, the most various^f all kinds ot State, forma 
numerous combinations with* these three classes. The des- 
potisms of the East and the absolute governments of the 
West are obviously unfree ; the kingdoms and principalities 
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of the middle ages, restricted by th6 clergy and the secular 
nobles, were half-free ; the* Roman kingdom as organised 
by Servius Tillius, the kingdom of the old Franks and the 
modern Norwegians, all of which have given to the national«^ 
assembly a distinct share in the government, may s|rve as 
examples of free monarchies : and finally, the constitutional 
monarchy of the present day is the nearest approach which 
monarchy has yet made to a free State with a representative 
constitution. 

When Aristotle’s division, which rightly starts from the • 
summit, is thus completed by a consideration of the base, 
the chief objections to it are removed. It is no longer 
possible to maintain that it wants precision, or that it fails 
in explaining S 4 ch points as the close connexion between 
modern representative democracy and constitutional mon- 
archy, or the essential difference between absolute monarchy 
and mediaeval monarchy limited by class privileges {sidndisch 
beschrlinkte Monarchie). 

• 

Note , — This analysis of the secondary forms of States was suggested 
by the very interesting study by Georg Waitz of the difference of State 
forms {Politikf p. 107 sq.). Waitz give? the name of Republic to a 
state in which the government rests either with the nation or its delegated 
representatives. On the other hand a Kingdom exists when an indi- 
vidual governs by his own power and in complete independence of the 
people. In his view the Aristotelian division is secondary, and his own 
is primary. According to him the Roman Empire becomes a Republic 
and the Germa^ii^mpire a Kingdom :.the old Roman Patriciate is a 
Kingdom, the Napoleonic Empire a Republic. But ihis method brings*' 
confusion rather than ^order into the two divisions. The arrangement 
given above and based both upon the 'quality of the ruler and the rights 
of the subjects, is logically clear and necessary to complete the division 
of Aristotle. It also explains satisfactorily why it is that constitutional 
monarchy is more closely related to representative demotracy than it 
is to absolute monarchy. 



CHAPTER VI. 

THEOCRACY OR IDEOCRACY. 

Theocracy is a form of state which belongs to the Theocracy 
infancy of the human race. The earliest political develop- SSly “ImM. 
ment took place in Asia and Northern Africa, and he|e the 
first states are theocratic. 

In the early youth of humanity the sense of dependence 
upon the divine being and upon the mysterious forces of 
nature was extremely vivid, and the influence of God or 
^ nature upon the life and education of men was more direct 
and powerful than it has since been. All anci(?nt sagas and 
myths represent one or more- gods as holding personal 
intercourse with mankind. Plato’s account of the original 
condition of the Hellenic race agrees with the belief of all 
early peoples. He tells how Kronos, reflecting on the 
weakness and incapacity of the men o( that time'* placed as 
kings and princes not men but demons beings of 

superior and divine origin.' Plato was hims^*^ in favour pf 
this theocratic conception, and in his theory of the State he • 
employs artifices to allure men back to the old belief in 
divine rule ^ • 

in this belief in gods and demons ' as* the true heads of it involves 
the State was inevitably involved the preponderant influence 

# [See Plato, Laws^ iv. 713.] • 

‘ An extraordinary demmocrcUic state of the present diw is described 
by A. H. Layard {^Nineveh and its* Remains, .vol. i, pp. 269, &c.). The 
Jeddi, a tribe of the mountains of Mesopotamia, ve subject to a priestly 
ruler, tRe great Scheik, and worshipeii^tan, who they believe will one 
day 1^ restored to his high estate in the celestial hierarchy. 
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of the priests, the ohosen mortals who were vowed to the 
service of the gods and who alone could understand their 
will and their utterances. Among such peoples therefore 
the priests have supreme rank. In some the priests rule« 
directly in the •name of one or more gods. In otherj kings 
are at the head of the State, but they rule only*as repre- 
sentatives and organs of the gods, and either are themselves 
high-priests or are under the influence and control of the 
priesthood. Tfie former may be called pure, the latter 
limited. Priest-states (reim and gebrochene Friesterstaten). 
The latter form the stage of transition from Theocracy to 
Monarchy. 

A pure Priest-state was that of the Ethiopians in Meroe. 
The priestly caste was supreme : from their own body they 
nominated some of the best, and of these Goci chose one in 
a solemn ceremony ; the people immediately did obeisance 
to the divine nominee and revered in him the representative 
of God. But the power of this chief was restricted on every 
side by the divine laws and by the continued manifestations * 
of God’s will in the oracles communicated through the 
priests. A strict ceremonial ordered all his movements and 
left no room for free decision j everywhere the priests ac- 
companied him and co-operated with him. Even his life 
was not secure : if he displeased God, this was revealed to 
the priests, they announced to him the message of divine 
wrath, and n^.hing remained for him but to appease the 
offended deity by a voluntary death * • 

Of the mixed priest-state we see an example in Egypt. 
According to popular tradition the gods originally ruled 
directly. Some centuries later human kings are found, but 
they lyere regarded either as gods or as the descendants 'of 
gods, and their power was limited by the divine law, by a 
strict etiquette, and by the influence of the supreme priestly 
Caste. The divine precepts regulated such minute details 
that the king could not even Choose his own food, but his 

K 

• f 

* Diodorus Sic. Hist iii. 5, 6. Cp. Leo, Weltgeschichte^ i. p. 79. ' 
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frugal^eals were fixed for all ! It is true that t^e 

. priests did not dare to bring him to trial during his lifetime^ 
but after his death they formed a solemn public tribunal 
c.and issued a judgment on which depended his . honour 
among^osterity, the reception of his soul in the lower world, 
and evert his resurrection. The Egyptians believed so 
stronfgly in the life after death that they took the greatest 
pains to preserve the body from corruption, to adorn it with 
extravagance, and to build for its reception palaces which 

• suggested all the needs of life. It is obvious therefore what 
hopes and,fears must have been based on this judgment and 
what tremendous power it placed in the hands of the 
priests. 

The old Indian state resembled the Egyptian, and was India, 
also mainly Ideocratic. In the order of castes the king 
stood below the Brahmins. A •Brahmin would consider 
himself and his daughter degraded if he gave her in mar- 
riage to the king. Yet the royal dignity was so highly 

• esteemed that a certain divinity was considered to pertain 

to it.; According to the laws of Manu the king^s body is 
pure and holy, being composed of elements which have 
their origin in the eight divine guardians of the world. ‘ As 
the sun blinds he the eyes and the heart, and no one on 
earth dare look him in the face. God has created him for 
the preservation of all beings. No one may scorn him even 
in infancy and say “he is a simple mortal” for a great 
tfliyine force dwglls ivithin him V , • • 

"The Indian king was also surrounded by priests. He 
must be consecrated by them on his accession. The seven 
or eight ministers, whose advice he must take on all matters, 
were mostly Brahmins. He could take n# important step 
without first consulting a council of conscience composed of 
Brahmins. He was bound by the strictest ceremonial,) and 

^ Diodorus Sic. Hist* i. 71, 72. Cp. Doncker, History of ^Antiquity 
(tratiB. by Abbott), i. p. 188. 

* Maiiava — Dharma— Sastrft. . Lav^^ of Manu (trans. by Sir W. 
Jones), V. 96, 97 ; vii. 3-8. 
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the laws of Manu reminded him in 'the gravest termsi'of his 
responsibility, though they did not define it very precisely. 

* The foolish monarch who oppresses his subjects with in- 
justice will speedily lose both kingdom and life, he and his«. 
-whole family ^ 

The Indian state, being of Aryan origin, was freer than 
the preceding : the royal dignity and power were more fully 
developed than in the more sombre states of Meroe and 
Egypt. But in all we find a rigid system of caste and great 
privileges, in the hands of the priests, who had absolute* 
mastery over the intellectual life of the nation, and were 
richly endowed with earthly goods. In Egypt they held a 
third of the land ®, and according to the Indian law * a king, 
even ^though he be dying of want, may not levy a tax on a 
Brahmin well-read in the sacred books, nor allow such a 
Brahmin to starve Th6 lower classes were oppressed and 
despised, and there was no prospect of individual advance- 
ment to brighten their hard lot. The Egyptian peasants 
were simple^ serfs who cultivated the property of the priests, 
the kings, or the ’warriors. The shepherds and artisans 
were bound by birth to their occupation, were subject to 
arbitrary taxation, and had no active part in political insti- 
tutions. Compulsory labour of all kinds was common in 
these countries. 

For centuries this theocratic character has prevailed in 
the states o(^sia, and it is still visible in the eastern em- 
pires. It is true that as the secular ruler has increased hiu 
power by the conquest of vast territories, the authority of 
the priesthood has been obscured and driven into the back- 
grpund. But the^ rulers themselves have become gods, and 
thus the theocratic character of the state has -been main- 
tained, though n^t in the old form. \ First the ruler was God 
in person, and kings and priests were His instruments ; then 
the rule passed more and more into the hands of the priest- 
hood, headed by a priestly, 'or later by a military, king ; 

^ Laws of klanuy vii. 54, etc. 

‘ Diodorus Sic. it 73. Laws of Manu, Vii. 1 33. 
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finally^he king himself ^as venerated as a god, and a super- 
human despotism arose.' This ^^as the case in the Persian 
empire, as in the later rule of Mohammedan Sultans and 
.the Emperors of China. 

Vitacpa, the king of Iran about the year» iqoo b. c., in Persia, 
whose iinfe Zarathustra (Zoroaster, Serduscht) appeared as a 
prophet, called himself pritst-king^ and in the Persian sacred 
books (the* Zend-Avesta) the king is placed, not in the caste 
of warriors as in India, but in that of priests (the ‘ learned in 
•law and in god”^). (The whole political system was re- 
ligious, there was no distinction between law and morality, 
the invisible world of good and evil spirits was regarded Jfs 
in constant connection with the visible world of humanity. 

.put when kings arose in Persia outside the priestly ^lass, 
the state becaihe more and more a despotism, and the in- 
fluence of the Magi, though still •considerable, was far less 
than in earlier times. The king became as all-powerful as 
the god who had raised him to rule; his court was the 
•earthly copy of the heavenly court of Ahuramasda, the good 
spirit. Divine honours were paid to him : he sat upon his 
lofty throne of gold, adorned with purple robe, tiara on his 
head, the golden staff in his hand, the sword by his side,. 

‘ glittering like the sun in the shining firmament,’ and before 
him foreign envoys prostrated themselves in the dust, like 
slaves before their lord, or worshippers before their god. 

Gifts were offered to him like sacrifices to a^od, and when 
iie died he was , carried to the gorgeous maus oleum in Pej- 
sepolis, there to continue the life of tbgp blest. He was 
honoured with a solemn ceremonial and symbolic rites ^ 

In reality this ceremonial enclosed him like a golden net, 
deprived hijn of all freedom of will, and mocked his boasted 
omnipotence. 

Nevertheless, this changes from priestly*rule to despotism 

• . • 

• Vuller, Fragmente iiber die Religion des Zoroaster (Bonn, 

g ). 33, 69. Cp. Spiegel, Avesia (Leipzig, 1852-63), vol. iii ; also 
uncker, History of Antiquity^ v. p.aa2. 

• Sec Leo, Weltgesclu i. 120 sq. ; Duncker, vi. 389 seq. 
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marks a distinct step in advance. Il overthrew the rigid rule 
of a revelation which the priests read in the stars and which 
was deemed divine, and it broke through the innumerable 
forms which were imposed upon the whole political life by^ 
the observance of fixed supernatural laws. A free human 
will, despotic though it was, began to express itself in public 
afiairs, and could give attention to changes of political 
conditions and to the new needs of the people. • Thus the 
• irpn system of caste was early broken up in Persia. 

Thc^jewish The most notable of ancient theocracies was that of the • 
** Jews in the Mosaic dispensation.' It was based on the firm 
foundation of a pure religion, and of a vivid belief in a single 
God, the creator and preserver of the world. 

Aiviong the Jews the king was God himself, Jahve or^ 
Jehovah. He w^as the immortal lord of a mdrtal but chosen 
people. He was both legislator and ruler. The whole 
system of law, which we call Mosaic, was regarded as the 
revelation of God, with whom Moses spoke in the solitude 
of the mountain-top, whose will he received with fear and# 
trembling ahd announced to the people with loyal truth. 
Thunder and lightning manifested the presence of God 
upon Mount Sinai.. 

The whole people was elevated by His divine rule. In 
Egypt they had been despised and regarded as outcasts with 
whom intercourse was degrading. Now they were filled 
\vith the loftVj.thought that they were the nation chosen 
ajid preferred by God. . Although they w^re divided into 
'hereditary tribes, ^and had one special priestly tribe (that 
of Levi), yet all were descendants of Abraham, Isaac, and 
Jacob, they formed as it were a ‘nation of prieste.’\ Thus 
their ruling principle was not that of rigid caste ^iistirictions 
but the brotherhood of the tribes.) 

(The divine la^ was preserved in an Ark overlaid with 
gbld, over which rose the golden mercy-seat, guarded by tWo 
cherubim and revered as the seat of divine revelation. The 
ark and the mercy-seat were both concealed behind a curtalin 
in the Holy of Holies within the tabernacle which was God’s 
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residc^ice, and was carefully guarded by the priests. There 
the High Eriest received the corhmands of Jehovah and an- 
nounced them to the people. The High Priest, descended 
from Moses’ brother Aaron, was the natural organ of the 
divine will, and also the representative of the people before 
their Kbrd. In exceptional and critical times Jehovah sent 
inspired individuals, or prophets, to restore His neglected 
authority, to awaken the conscience of kings or people, to 
punish backsliding, to urge repentance and amendment, 
r, and to reveal the future destiny of the nation. The judges 
who were placed at the head of the tribes to administer the 
law, did so in the name of Jehovah, ‘ for the judgment is 
God’s.’ Therefore they shall * not respect persons in judg- 
ment, but shall hear the small as well as the great, and not 
be afraid yOf the face of man.’ If any cause was too hard 
for them, they were to demand God’s judgment through the 
Levites, and this judgment they must carry out or die 
(The whole soil of the Promised Land was the property of 
^Jehovah, and the various families only held it as tenants. 
In recognition oi the divine ownership a tdnth of the 
produce of land and flocks had to be given to the taber- 
nacle for the maintenance of the priests. Every seventh 
year was a year of rest, even for the land which was not 
tilled, just as the seventh day of the week was a day of rest 
for men ; and after seven times seven years canfe the year 
of jubilee, in which, the original division of the soil was 
renewed, so that impoverished families recovered the^ 
lands,* while tttose who had grown rich had to resign 
their surplus. A Jew could never be a slave ; if poverty 
compelled him to sell himself he was treated as ‘a hired 
servant and a sojourner,’ and was released in the year of 
jubilee. A* slave among the Jews was always of foreign 
blood ^ 

^hen the Jews afterwards demanded a*kin^ that they 

Deateronomy i. 17, and xvii. 8, &c. Cp. Duncker, ii. 201 sq. 

“ Numbers xxv. ; Deuteronomy iv?and v. Cp. Dnncker, ii. 219: 
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might be Mike other nations,/ Jehovah granted thek wish 
through the mouth of their*judge, Samuel, )but He consoled 
the latter by saying, ‘ Hearken unto the voice of the people 
in all that they say unto thee: for they have not rejected^ 
thee, but they have rejected me, that I should not reign . 
over them ! So the state passed from pure thcoA-acy to 
monarchy, but the monarchy was always partly theocratic, 
and influenced by the religious character and mission of the 
Jewish people.. 

Theocracy In Europc we find only isolated and feeble echoes of the • 

in Kuropc iheocracy. Caligula appearing in public as Jupiter with 
g'olden beard and lightning; Heliogabalus sacrificing as a 
priest to the sun ; Gcsslcr in the Swiss legend bidding the 
free i«ountaine«rs to revere the emperor’s hat : all these are 
only caricatures of a form of state which had perished, and 
which had no claim to permanence. But there are a few 
relics of theocracy in the Roman empire, e.g., in the statues 
and temples to living emperors, the name of Dims given 
to them after death, and the ceremonial of the later# 
Byzantine court. 

In the middle ages the influence of the clergy^' always de- 
voted to the theory of theocracy /gave to the Christian states 
a theocratic colouring.' I'his isSipparent in secular as well 
as in ecclesiastical principalities, though naturally more so 
in the latter. Thus the Emperor has to receive priestly 
consecration But however fond men were in the middle 
ages of deriving all right and power from pod^ they neves 
regarded their rujers as anything but men, and they im- 
posed manifold human restraints upon their power. 

(^The only real theocracy in Europe is the Christian Church, 
the hierarchy of the clergy^. Secular princes ^.d govern- 

I Samuel viii. 7.* 

h [The prince chosen by the«seven Electors assumed the title of King 
of the Romans ; he was not formally Emperor until his coronation by 
the Pope, which was often delayed for some time. Charles V was the 
last Emperor who received this papal coronation : hja successors 
assumed the imperial title on sHection. The Holy Roman Empire 
ended with the abdication of Francis 11 in 2806.] 
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ments^^b-e always being Reminded of their human origin by 
• the Church. The fundamental forms of the mediaeval state 
are rather aristocracy or monarchy than theocracy. 
m On the other hand, the Mohammedan states which arose 
in the ^middle ages must be regarded as ‘theocratic in 
character. * It is true that the Mohammedans did not, like 
the Jews, believe in a direct and regular government by 
Godj Moh&mmed did not restore the theocracy of Moses. 

But the Koran teaches that God confers rule upon whom 
'^'TFIe will, and treats the human head of the State as the 
representative vicegerent and vassal of God. In the^ 
Caliphate, the ideal of the political system of Islam, are 
combined the functions of high-priest and of king. The 
Caliph is Emperor and Pope in one. Thcrre is no ?alid 
distinction between religion and law, theology and juris- 
prudence ; theologians are also lawyers. Islam lias much 
more in common with theocracy than Christendom has'*. 

The modern world is obviously hostile to the theocratic 
form of State, and to everything that suggests jt; witness 
the disappearance of ecclesiastical principalities, and the 
abolition of the Pope's temporal power in 1870 

The following are the ordinary characteristics of theocratic 
States : — • Theocracy. 

1. ^There is a close intermixture of religion anji law, of 
ecclesiastical and political institutions and maxims, with a 
preponderance in favour of the religious eluents. The 
prospect of the. life after death so dominates’ over thef 
earthly life that it obstructs its free development. 

2. ^he principle of authority is exalted to a superhuman 
height, and becomes by its nature absolute.' All civil and 
political life, is dependent upon it. The subjects do not 

^3 For other states with a theocratic tendency, set Bluntschli, article 
Idiojpratic in the Deutsches Statswdrterbu^i, v ; also v. Mohl, Encyclo- 
padie der Statswissenschaft, § 41. • 

Even the constilution of Montenegro, which a few years ago 
possessed a priestly-military chief in the Y/adiha, has approximated to 
the other states of Europe by separati% the priestly dignity from the 
sovereignty. 
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Stand in any human relation to thefr chief, they are flot con- 
nected with him by common patriotism, common nationality, 
or common race. The ruler is raised to an inaccessible 
height and becomes omnipotent. 

3. So far a§ this divine authority is based upon ? revela- 
tion made long ago and no longer continued, as among the 
Jews upon the Mosaic dispensation, and among the Moham- 
medans upon the Koran, it founds a firm but uAchangeable 
organisation. 

If, on the other hand, the deity is supposed to issue new^ 
decrees to suit changing circumstances and momentary 
needs, then there are only two ways in which its human 
representatives can learn the divine will. Either there are 
defiiiite external forms for its manifestation, or it must be 
known by internal inspiration. The first method was 
employed by the Chaldeans who read the stars, by the 
Jews who watched the aspect of the rising sun, by the 
Roman augurs and haruspices who scrutinised the entrails 
of the sacrifices and the flight of birds, by the Greeks who 
questioned the oracles, and by the Germans who cast the 
dice. It leads always to superstition and fraud. A belief 
in inspiration, on the other hand, leads to a passive sur- 
render of the intellectual powers that were given for active 
use, and to a passionate confidence in the expected impulse 
from above. 

Thus in a^cheocracy the human organs which are indis- 
^pensable for deciding matters of legislationrand government, 
are very imperfectly developed and can never be relied 
upon:, 

4. (The secular magistrates are subordinate to the priests, 
who regard themselves as nearer to God^N If they rule 
directly, the S^te is obviously a priest-state, while if a 
secular sovereignty co-exists with them, their supreinacy 
still remains beneath the surface, and it is a latent priest- 
state. 

In every priesthood theie is something effeminate, so that 
in a priest-state the manly qualities are .subordinate to the 
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femiriRje, and seif-confiSence and freedom never reach full 
development. Under clerical rule laymen must always be 
obstructed and kept in the background. 

• 5. 'There is a harsh criminal jurisdiction and cruel punish- 

ments Human justice represents the wrdth of God, the 
free movehient of the individual intellect is condemned as 
impious, and a slight offence is treated as an insult to the 
divine majesty. 

6. (The education of the people falls wholly into the hands 
•of the priests. Schools become instruments for the attain- 
ment of clerical objects. Science, art, and all kinds of skill 
are only encouraged so far as they serve these objects ; as a 
rule they are distrusted and neglected, and if they seem to 
threaten any danger to religious authority they arc suppressed 
and persecuted.* They are regarded, not as having any value 
in themselves, not as free creatiorffe of the human intellect, 
but merely as slaves of the Church, 

^ Sec Dunckcr’s remarks in tha //isio^y of Ant iff uity, iv. 398. 
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CHAPTER VII. 

THE CHIEF KINDS OF MONARCHY, 

; Monarchy is the most widely recognised form of State 
in the world. It is found in all continents, in Asia and 
Europe it is almost universal, and it has been so from the 
beginning of history to the present day. But monarchies 
differ so much both in idea and in form that it is difficult to 
classify their main divisidns. 

Despotism. 1. The transition from theocracy to human kingship forms 
Despotism, of the kind which mainly prevailed in Asia!; (!rhe 
distinguishing mark ;of Despotism -Ss the concentration of al4 
rights in the monarch, so that no' one has any right apart 
from or in opposition to him. fie may recognise the re- 
strictions of religious or moral duty, or of his responsibility 
to God, but his power is not limited by the rights of his 
subjects, who are mere slaves and dependent upon his 
arbitrary grace and favour. 

Such a despotism must seek some justification for itself 
by appealing to the divine omnipotence. ' The despot must 
be revered as the vicegerent of God, his power is unlimited 
because it comes from above. Thus despotism is closely 
allied to theocrapy, and shares its defects, in spite of the 
human character of the ruler. The Mohammedan States of 
the middle ages had this tendency towards despotism, and it 
i^ only in our own day that they have approximated more 
nearly to the human monarchy of the rest of Europe. 

Civilises 2. * Despotism may be regarded as the barbarous form of 

Monarchy. j^Q^archy. The peoples oi Aryan origin rejected it long 
ago as degrading, and recognised the rights of classes and 
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indiv^fials apart fron> those of kings and princes. The 
subjects have regarded themselvts as freemen, not as slaves.,' 
Whenever the monarchical power has been strained so as to 
verge upon despotism, they have regarded it as an injustice, 
and have seized the first opportunity to compel the ruler to 
respe^pf their rights. ' Civilised monarchy, therefore, is always 
. conditioned and limited by a judicial organisation to secure 
common rjghts. The position and power of the monarch 
is raised rather than lowered by this, for it is a nobler task 
r to guide the political forces of a free people, than to direct 
the stupid obedience of a servile mass. The more a State 
can combine' the unity and energy of the whole with the 
freest development of the members, the more perfect is its 
• organisation. This is possible in a civilisec^ monarch]^ in a 
despotism it is»impossible. 

The human intellect has made many attempts in different 
periods and among different nations to find the exact 
'measure of tht limitations that should be imposed upon 
^monarchy. 

(One of the earliest forms is the Kingship of the Family, Pairmrchai 
or Patriarchy {Geschlechtskonigthum, Fairiarchie), The king *'*"*''^**^ 
is regarded as the head of the chief family, as the elder and 
father of the race. This early and artless institution, which 
is found in the Vizpati of the Indian races and the Kuning 
of the German tribes, is regulated by the relations’ and spirit 
of, the family. % 

^ Equally bound up with the institutions of pe»;sonal prg- Feudal 
perty and security is the patrimonial principality of the ‘ 

middle ages, whether in the form of the feudal Stale 
{Lehensstat) or of a simple territorial lordship\(Zfl«£/dj//<?rr- 
sekafi^ dominium terrae\ This, too, is inifluenced by family 
rights and dynastic conceptions, but ' it also confounds the 
State with the ownership of the soil, and tfeats the function 
of^the ruler as a right over properly. 

These two forms, in which political consciousness is as 
yet undeveloped, may be temed immature phases of 
monarchy. 



358 


THE FORMS OF THE STATE. 


[Book VI. 


Militarv and 
JudicialPrin< 
cipulities. 


Absclute 

Monarchy. 


Limited 

Monarchy. 


3. When the political consciousness is only partially 
" awakened, and is directed only to a single function of the 

ruling power, we have one-sided {einseitige) forms of mon- 
archy.; Such are military principalities in which the military^ 
function is primarily regarded, or ^ judicial principalities 
{Gerichtsherrschaft) in which the judge is the rulei. The 
former is more absolute and energetic,') the latter, more 
limited and peaceful., 

4. (when the political consciousness is excessively de- 
veloped in the prince, the central power obtains decisive 
preponderance in his hands, and the people have no political 
rights- This absolute monarchy is the civilised form corre- 
sponding to the barbarous form of despotism, but it differs 
from, jt in that ..the monarch recognises a judicial organisa- 
tion, and is willing, at any rate as a rule, to -respect it.) In 
the Roman Empire this .power was more absolute than in 
modern states, in which it has been restricted even in the 
middle .ages by Christianity and by the development of 
freedom. 

* 

5. Limited monarchy, is at once more noble and better 
proportioned. ^ It retains the unity and supremacy jof the 
central power, and seeks to combine with these the liberty 
of all classes and individuals of the nation. In the middle 
ages such a monarchy was restricted by the privileges of 
nobles or of estates, as in modern times by representative 
and constitutional forms. 


and^m^’irc ' treating of monarchy it is necessary to notice the 
an mpirc between Kingship and Empire a 

distinction which is found in all stages of development, 
in the rude despotisms of Asia, and in the civilised states 
of Europe, 

(The idea of Kingship refers to the nation, that of Empire 
to humanity. Kingship is the supreme institution the 
syigle national State, Emfiire is the crown of the world^ Ihe 
emperor is raised above kings as humanity above the sepa- 
rate nations. The rulers of Oriental empires ^re always 
kings of kings. Julius Caesar conceived the thought of the 
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univer^l rule of Romcf and history has given his name to 
this lofty conception of the Stat^. But this idea can never 
be fully realised until the world has advanced to a universal 
organisation of humanity. Till that time all attempts to 
restore the Empire must be, like those in the past, partial 
and ipfperfect 

' * On the idea and the history of the Kmpire, see the article on Kaiser^ 
thnm in Xhc^Deutsches Stats^vorterbuch. 



CHAPTER VIII. 


I. Famii^y Kingship among the Greeks and , 
Germans. 

Character- TiiE Conception of kingship among the tjribes and states 
GreeiTand'^^^ of early Grcccc and Germany is remarkably similar, while 
Monarchy, that which prevailed among the ancient Roi?ians, who come 
between them in point pf time, differed in important re- 
spects from both. 

(The kingship of the Greeks and Germans <is the transition 
froin the ideocratic form of single rule in the east to a 
human and*, political institution. The kings were believed 
by the people to derive their descent from the gods, from 
Zeus or Woden but they were not themselves regarded as 
gods, and they were subject to human restraints.) 

Therefore;^ the honours paid to the king were greater than 
his powers • He represented the nation in its relations with 

* Hence the ef.prcsbion8 of Homer, iie 52 Aidr 0a<riK^€s, Jkoyev€is, 
dtorpftfiM. Cp. Iliad, ii. 204-6 : — , 

OhK &yaOov iroKvKotpavtT}' €h Koipavoi itfrw, 

Els / 3 a<riM:vs, idw/c€ Kpuvov ncus dy/cvXo/i^reof 
^KTyit.Tp 6 v T 7/52 ^ipiaras, tva a<pi<Ti fiaari\evp. 

Cp. Hermann, Griech. Statsalterth, § 56 ; also Sophocles, Fhiloct. 
138-140; — f 

r 4 \ra yetp kripas npovxft ' 

fcai yvwpa nap* ortp t 5 Belov 
A 'dr otnjnrpov dvdooerat. 

Cp. the praise of kingship in^the Indian epic, Rama, in Holtzma|in, 
J^ische Sagen, ii. p. 3x6 : — 

* As for the body the eye always 
To all lides carefully looks, 

So for the realnr the prince of men, * 

Root of virtue and law. 
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the gtMjs, and ofRciated^as intermediary between the two in 
sacrifice and prayer*, when thesfc were not performed by a 
special priesthood. Thus in Athens, after the monarchy 
had been abolished, the sacrificing archon retained the title 
of king. • 

^Tbjefr pecuniary estimation was much higher than, that of 
the other members of the State. The wergild of the king 
in Germaay was usually many times as great as that of the 
noble. They were also very superior to their subjects in 
w wealth, the greater part of the land was their domain, and 
they received the largest share of conquered territory*. 
Their residence, or palace, was larger and more richly 
adorned than the other houses^. Their treasuries, or hoards, 
were rich in ornaments and precious stones.^ They h^d ex- 
ternal ensigns •of their royal rank, the sceptre®, the throne, 
and the announcement of their approach by heralds. Their 
dress was always conspicuously brilliant./ The ancient kings 
• 

Wrapped in blind darkness 
•• Waste and confused is the world 

Unless the kin^ keeps order • 

And shows what is just 'and unjust.’ 

According to Jornandes, c. the Amals spring from the race of the 
Asa. Hengist and Horsa are believed to be descended fi om Woden. 
On the gradual develo})iiient and extension of monarchy among the 
German tribes, even among those which originally had no kings, see 
Dahn, Die Konige der Germanen (Miinchen, 1861-71), and Gierke, 
Deutsches Genossenschaftsreckty i p. 48, &c. 

^ Aristot. Pol iii. 14. §12, 1285 0. 10. In the Scandinavian countries 
this characteristic of the kings is more prominent t%an in the known 
•history of any German state. Comp. Grimm, Deutsche Rechtsalt. p. 243. 
King Hakon of Norway, though inclined to Christianity, w >.« compelled 
by the still heathen peasants to sacrifice in ancient fashion at the Thing, 
to drink from the sacred goblet, and to eat horseflesh. Konrad 
Maurer, Die Bekehrung des norwegiseken Stammes zum Christenthum, 
i. p. 160 ff. • 

* Tacitus, c. 14 ; ‘Materia munificentiae per bella et raptus’; 
c. a6 : ‘ Agros inter se secundum dignationem partiuntur.’ In spite of 
incessant alienations, the kings and princes of Germ«.ny retained extensive 
territories throughout the middle ages. 

^ Homer, Od. iv. 45-46 : — • 

*'ny T€ ^^>xov ^17X17 iji • 

Aojfta /eoF i/leveXhou MvhaXifioio. 

Comp. vi. 301, and the ‘ HcUlen ’ oftf^e German princes. 

* Homer, IL ii. ioo~8. Cp. Grimm, Rechtsalt. p. 241. 
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of India and China always appeared in a long rober\forked 
in gold thread, and with a*yellow umbrella®. , 

ij'he existence of royal families and their supposed descent 
from the gods prove that ancient monarchy was^hereditaryj),. 
Yet^there wene no fixed rules of successioni ’^mong the 
Greeks regard was paid to personal courage and capacity.) 
\Women and children were almost always excluded, and as 
acknowledgment by the nobles and people was* necessary, 
it sometimes happened that the hereditary succession was 
broken through^.; /Among the Germans the practice pre-^ 
vailed of election by the nobles and recognition by the 
people, but as a rule the succession was hereditary, and 
children obtained the crown more often than in Greece^ 
Ther^ was nothing, however, to prevent the free community 
from preferring a more distant member of the royal family 
if he seemed more likely to be a capable ruler®. 

'rhe political power of these kings was considerable, but 
was subject to important limitations. * 

I. (The king presided over and directed both the council 
of princes dnd the national assembly®. But in both, ac- 
cording to Tacitus, his" authority depended rather, on his 
persuasive influence than on his right of command 


• Grimm, Rechtsalt. p. 239 ; Thierry, Rkits des Temps AfHovin^ienSt 
ii. 82 ; Kama^ 1 . 782 (in lloUzmann, Jndische Sagen^ vol. ii). 

^ Comp, the J,istory of (Kdipus. Among the Indians we find a 
similar combination of hereditary right (by primogeniture) with election 
hy the princes ; v. Holtzmann, Indische Sa^n, ii. i8i«. * 

® Tacitus, Germania, c, 7 : ‘ reges ex nobilitate sumnnt.’ The German 
name for king, Chut&ngox Kun-ing, comes from chun ess chuni, family. 
Childebert II became king of Austrasia at the age of five (Thierry, Temps 
MHcving, ii. 43). Instances of departure from hereditary succession are 
more common in the history of the Visigoths and Lombardy. F. Dahn 
{Die Kmige der Germanen, i. 33^ lays more stress u|k)n hereditary 
right, Thudichum {Der altdeutsche Stat, p. 60) upon election, but both 
recognise the combiftation of tht iwo principles. A similar combination 
is |o be found among the Indians ; v. Holtzmann, Indische Sagm, ii. >84 
{fama, 1. 22). ' 

• The or yipovrss of the* Greek kings corresponds to the 

eonciiium principum which Tacitus describes among the Germans 

cc. II, 13). • c 

” Tac. Germ, c. 1 1 : * auctoritas suadendi potius quam jubendi.* 
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2 .4He was the chief% judge, and though he did not pro- 
nounce the decision, he defended and maintained the law”/ 
vHis power was not at all arbitrary, as he was bound to 
respect the decision of the court. 

3. (He was the head of the military organisation, and 
uSuall)* tb;e leader of the army It was by war that his 
power increased!®”. But the Germans, just because they . 
respected hereditary right more than the Greeks, were often 
compelled by the minority of the king to appoint h^retggan 

^ (duces^ dukes) to take "the actual command, though the king 
was still regarded as the supreme head of the national force 
(HeerbantC). • 

4. ( Real government was very little developed among the 

early Greeks and Romans, though its germs^were conqealed 
under the attributes of the king which have just been 
enumerated. / • • 

5. In both races the king’s existence and rights were 
hemmed in by the rights of gods and men. The Greeks 
laid special stress upon the obligation of their kings to re- 
spect the divine ordinances and the national laws and 
customs, and they pointed to this as distinguishing them 
from oriental despots The king was within the judicial 
organisation,* not above it y he was not outside the nation, 
but at its head. The German kings were still more limited 
by the rights of the whole body of freemen 

t'But there was /one peculiarity of the G^man kingship The Germnn 

‘ ^ ^ c * Comitatm. 

• ^ ^ • 

” Hence Homer calls the kings BtKatrirSKot (//. i. 238) and BtfJuaroirdKoi. 

The Indian name for king, comes from ra^ (^ghi, richtm\ as rex 
from regere. Comp. Lassen, Ind, Alterth, i. 808 ; also Holtzinann, Ind, 

Sagen,u. 184 {Rama, 1. 23) : — 

- ‘The bnraen of justice • 

• which the King's majesty bears.’ ^ 

Arist. PH. iii. 14. § la, 1 285 b. 9 : xvpioi 6’ ^aav tt/s re /card, vbXtficv 
In many of the German tribes a sncceslful heretoga founded 
a ^yal dynasty. ^ 

® Cp. Caesar, de B. G, vi. 23. * 

“.Dionys. Hal. v. 74; Arist. Polmiiu 14. §$ 12 and 14, Cp.Sophocl. 

Oed. Rex^ L 850 sq.; AnEg. h 4.*5T. and Oed. Col. 1. 1372 sq. 

• “ Tac. Germ. c. 7, * nec regibns i^nita ant ^ibtera potesta^ ; ’ and 
c. iz, ‘ penes plebem arhitrium.’ 
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which led to a great increase in its power. This;was the 
comitaius^ a. body of men bound by oath to personal fidelity, 
whose constant aim was to defend the king’s honour and 
power against all opponents.N This institution is the germ ^ 
from which sprang the later leudal organisation, which was 
destined to break through and to a great extent to trfLijsform 
the old constitution. 



CHAPTER IX. 


II. National Monarchy in Ancient Rome. 


In some points the kingship of ancient Rome seems 
closely akin to that of the Greeks and Germans, but in 
others it displays such important differences that we must 
regard it as a new and more devdoped form. In the very 
appointment of the kings there are two notable points of 
difference — hereditary succession is less prominent than 
"nomination or election, and popular belief does not attri- 
bute divine descent to the kings. 

If is true that the founders of Rome were believed to 
have divine blood in their veins, and Romulus was placed 
among the gods after death. But from his time the gods 
exerted their influence in the choice of kings, and in all 
other matters, only by the signs of the auspices, “by the in- 
visible impulse of the soul, and by the irresistible might of 
•destiny. Thu^ though the idea of divine influence re- 
mained, the Roman " kingship was pujrely human ; the 
insight and will of the individual were more regarded than 
descent and the family'. 

^he Rotnan king was chosen either by his predecessor 
or by the interz&x with the help of the senate and the ap- 
proval of the gods. The choice was for life only, so that 
no hereditary dynasty was created, and it depended moj*e 

- ‘ In the same way inheritance amo^ the Romans was based not so 
much upon family relationship as upon the individual will of the 
testator, who was free to name his own heir. 
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upon individual character than upofi descent.^ Tho e^ected 
king himself proposed the lex curialis by which the royal . 
authority and the auspices were given to him just as the 
imperium was conferred upon the magistrates of the sub- ^ 
sequent repubJic. Thus 'the Roman kingship was from the 
first an individual magistracy. ') 

This conception is obviously quite different from that of 
the Greeks and Germans. The character of the kingly power 
shows an equally important divergence. In many points it 
is similar : ;the king is the high-priest who sacrifices for the^* 
nation; he assembles and guides the Senate and the Comitia\ 
he is the supreme judge, though in certain cases there is an 
appeal from him to the people; he is the rightful head and 
leader of the ai;my; he is rich in lands and revenues'*./ 

But his power is stronger and more complete than that 
of the Greek kings, though the latter are the hereditary 
descendants of the gods. -The strong political sense of the 
Romany is jobvious from the first in the extent off the ad- 
ministrative power which they confer upon their magistrates,, 
in order thaV 'they may take energetic measures in defence 
of the public welfare,/ The imperium is distinctly Roman 
in origin, and it is this which distinguishes their kingship 
from the previous forms. 

^The external ensigns of the Roman are quite as imposing 
as those of the Greek and German kings, but they also 
manifest their greater power. The fasces which the tjyelsieu. 
Jictoiis carry before thdm are not mere symbols, but real 
instruments of punishment for the disobedient. The im- 
perium and the ligiot's jjilLg are always connected in fact and 
thought by the Romans *. 

f 

^ This is the so-called lex rej^a, which was renewed under the Empire. 
Ulpian, L. t. pr.de ^onstit. Princip . ; Cicero , dc lege agrar. ii. 1 1. Cp. 
Mommsen, Romisches Statsrecht, i. 588. 

% Cp. Niebuhr, Rom. Gtsch^ i. 356 ; Rubino, Untersueh. fiber r 9 M, 
i. Abschn. a ; Mommsen, ibid, ii. 9. 

* QXq, pro Flacco, c. 8 : * Opifices'et tabemarios atque illam omnem 
faecem civitatum, quid est negotii concitare in eum praeseitim qni nnper 
summo cum im^io fuerit, sumino autem amore esse propto* Momm^ 
ipsum imperii non potuerit. Mirandum vero est homines eos, quibus 
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whicR was transferred to the king with the Lesisiative 
auspices, gave him the right bdth of issuing edicts and of^'^*^’* 
laying down the principles of law,) It must never be for- 
gotten that the Roman State was founded by a king, and 
that it was his power w'hich passed by tradition to his suc- 
cessQi?. ; Permanent laws needed the consent oT the Senate, 
and from the time of Servius Tullius*' the sanction of the 
people (jtissu populi\ but at the same time the royal will 
was essential and usually decisive. The king alone could 
^ propose a law, and he could prevent any law from being 
discussed or voted upon*'. Resides these laws the king 
could in his edict lay down, without the counsel and con- 
sent of any assembly, the legal maxims which he intended 
to follow.j This jus edicendi was unquesliqnably a riglit of 
the kings, though seldom exercised by them : it ? was not 
created for the later magistrates, but was handed on to 
them from their predecessors^ 

ijrhus the ftidicial power of the Roman kings was far judicial 
^greater than that of the German. Both j^resided, at first in 
person, over the law-coi]rts,U)ut the rex w^as ilot bound by 
the decLsion of the assessors. He not only directed the 
course of the trial, but also laid down the principle {jus 
dial) which was to apply to the particular case. In early 
times he often gave judgment himself. On him depended 
almost the whole administration of civil anS criminal 
law \ t 

odio sunt nosirae secures* &c. Cp, ibid. c. 34, *non imperium non 
secures ; * also Livy, xxiv. 9. • 

^ Tac. Ann. \i\, 26 ; ‘ Pxaecipuus Serviua TuWms sanctor Icgum fmt, 
quis etiam reges obtemperarent.’ Pomp., 1 .. 2. % i. de Orijf. jnr., says 
tnat Romulus ‘ leges curiatas ad populum tuUt.’* Cp, Livy, i. 8 ; Dion. 

Hal. iv. 36.* 

• Rubino iJJntersuch. p. 18) has thrown great light on many points 
of the public law of ancient Rome, but be has goifh too far in attributing 
the legislative power exclusively to the^king. It is true that the terms 
ecnstitmf’e, instituere, dare jus^ are used instead of the more modest 
expr^on, rosytre legem, but the former do not imply that the senate 
> and people had no nght in the matter. 

‘ ^ Cic* de Rep,, * omnia eoniiciebintur judiciis regiis ; * ibid, ii« 31. 

Zonaras^ Annat, vii. 13, 



THE FORMS OF THE STATE. 


[Book VI. 


368 


Military 

power. 


Official!. 


lini^ortant 
pobition of 
the Roman 
king. 


(The military power of the Roman kings was very exten- 
sive. ' In the field he had absolute power of life and death 
over both officers and soldiers^ Even in republican times 
we see not only dictators, whose power was that of the 
kings undiminished, but also consuls, putting to death 
officers against the petition of the army, and even decimat- 
ing whole legions 

The king was the source of all other political ahd priestly 
offices. He nominated the tribunus celcrum^ the leader of 
the knights, and the praefectus urbi^ who governed the city ' 
in his absence./ From him the augury and ‘pontiffs derived ‘ 
their powers of divination and their knowledge of the 
sacred law 

The essence of the vnperium is a strong administrative 
liower which can act decisively whenever and' wherever poli- 
tical needs or momentary-circumstances require, and which 
can enforce measures for the public welfare. Such a power 
was only exercised by the Greek kings to a very slight extent, 
and among the Germans was unknown ; but in the Korean 
state it assumed the greatest importance from the first. ^As 
the Romans loved absolute rule over their family and their 
property, so their political imperium was also absolute. Their 
kings were not only judges in time of peace, their chief 
functions, as the name indicates, was that of governorsj(7'^^, 
regere). 

In this way itf^ becomes intelligible that the whole policy 
o( the Roman state in the kingly period should be directed 
by the royal will, tljat all institutions should be referred to 
the kings, and that they should have been able to undertake 
and complete works which appear gigantic even in the present 
day. -^he king ha(i to look after the supply of food and the 
cultivation of the soil, to watch over the morals of the 
citizens, and to exercise extensive police powers. All the 
functions which were aftbrwards divided among consuls, 


* Livy, ii. 59 ; viii. 7 ; ix. 16. <Sirisson, De FormuL, p.'455, etc. 

* Kubino, Unicrsuch. pp. 114 and 298. 
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praetorsi censors, and aeSiles, were originally combined in the 
single hand of the king j 

To sum up : / Rome was the first state in history to produce 
a human and national monarchy with complete concentra-j 
tion of political authority and with almost j^solute ad I 
ministfative power^ 


'® Ibid. p. 13O. 



CHAPTER X. 


III. The Roman Empire. 


The Empire 'The Roman Empire, which was founded by Julius Caesar 
SoiiectloTof and established by Augustus^ and which has exercised so 
^publican influence upon the political development of all later 

times,(was not formed, as has been sometimes maintained, 
out of a simple accumulation of republican magistracies.v (it 
was really a revival of the old monarchical power on a far 
vaster scale and in harmony with the intervening changes V 
' It is true that the Emperors assumed a number ' of 
functions which had belonged ta republican magistrates ; the 
tribunicia potesias secured their personal inviolability, gave 
them the right of veto, and enabled them to pose as 
champions of the lower classes : the censorial power * gave 
them the supervision of morals and the function of revising 
at will the lists of senators and knights : the dignity of 
pontifex maximus made them supreme arbiters of the sacred 
law. From time to time they took the office of consul. 


« [Mommsen (JKbm, Siaisr, II, Abth. ii.) rightly' describes the Princi- 
pate, as instituted by Augustus, rather as a restoration than an abolition 
of the Republican constitution. Comp. Mon, Ancyr, 6. is : ‘in con- 
sulatu sexto et septimo . . . rem publicam ex mea potestate in sena- 
t[us populique Romani a]rbitriiim tninstuli.' Nominally the position of 
the Prinetps was that of a magistrate raised above the rest by his 
superior dignitast though in fact the possession of * proconsulare 
imperium made htu supiemc. But this itself was only an extension 
.. of republican precedent, and did not put the Princeps above the laws.] 
b [Augustus held the censUT in virtue of the consu/aro tmpertum. But 
the censorship still existed as a separate office, and was held by later 
emperors, e. g. Claudius, Vitellius, Vespasian, and Titus. It was abolished 
by Domitian, and its duties we^ merged in the indefinite powers of the 
emperor. See Mommsen, Pdm. S/aisr, ii. 3. § 6.] 
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But flift conception of'their power did not rest upon this 
cumulation of offices, but upon the creation of a new 
centralised government, of a real monarchyi Republican 
forms might conceal the change for a time, but it was 
pbvious to clear-sighted men even in the days qjf Augustus. 

-,.At lha Accession of Tiberius the principle of monarchy was ^ 
clearly expressed in the Senate by Asinius Gallus when he 
asserted that ‘it was impossible to divide the indivisible, 
that the body of the state was onc^ and eould therefore only 
•be ruled by the mind of one man b' 

(The Emperors assumed only the modest title of Princcps^ 
{Senatus) but their power was so great that few could 
resist its temptations, and most of them were ruined either 
in intellect or in morals. The Empire was not*hercditary but Election to 
elective : its fifst holders were chosen, nominally for ten ***' 
years, really for life. They were nbt regarded as of divine 
origin, and they recognised the supremacy of the people. 

Their authority Vas conferred upon them by a law of the 
P^;opIe®. But though descent and family connexion were 
not in principle regarded i?i the choice of an emperor, they 
usually had great practical influence, and the chosen prince 
received in full personal right a power as extensive as that 
of the Roman people itself had been under the Republic) 

And when once that power had been conferred jt could 
neither be diminished nor withdrawn. 

• 

^ Tac. Ann, i. X2. In i. i, he s'lys of Augustus : 'enneta discordiis 
' cMrilibus fessa nomiii^ principis sub imperium accepit.’ Coiup. the con- * 
ferences of Maecenas and Agrippa with Augustus ia Dio Cass. 52. 

According to Mommsen (^Rbm. Slatsr, ii. 733), tlie name of Princeps 
has no reference to the Princeps Senatus, but is used in the sense of 
Princeps omnium or civium. [Sec also art. on^Princeps by Prof. 

H. F. Pelham in Journal of Philology, viii. 323.] * 

* Ulpianns, IS. i. pr.de constit. princip. ; ‘ Quod principi placnit, legis 
habet vigorem, utpote, cum lege regia, quae de imjjprio ejus lata est, 
pcpulus ei et in eum omne siium imperium et potestatem conferat. 

Gaiq^, i. 5. $ 6, de jure nat. [The pfoc^nsulare imperium was not 
conferred by a lex populi. The Princeps was recognised as Imperalor^ 
by the salutation of the senate or of the army. On the other hand, he 
received the tribunicia potestas by a law of the comitia (the comitia 
(rUntniciae potestaiis) following on a decrA; of the senate. See Mommsen, 

Rbm, Slatsr. ii. pp. 812-3, 83'<-9] 

fibs 
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Analynis of ;i"he imperial power, in addition to the special magisfr^cies 
power* which the Emperor usually held, may be thus analysed 

1. (The disposal and command of the whole military 
forces of the state, and of the praetorian guard in the cityi 
I'he intro4uction of standing armies, which became neces- 
saiy as the boundaries were extended, secured the e^jtfstence 
of the empire and enforced obedience \ It was this function 
which gave to the emperors the title of vnperaioreSj which 
had a different meaning in earlier times. 

2. The absolute government of the richest and most 
important provinces' [?], from which the Emperors derived 
. enormous wealth and power. On the whole, the provinces 
gamed considerably by the change of constitution. Their 
great men were admitted to the senate and to office by the 
Emperors,, while the oppressions and enactions of the 
imperial fegati were far Tess than those of the ever-changing 
proconsuls and propraetors of the Republic. The more 
permanent interests of the Emperors enjoined a more 
merciful and orderly administration. 

3. vThe decision of all questions of foreign policy, the 
right of peace and war, and of cpncluding treaties 

4. (^The right of convening the senate, of proposing 
matters for discussion, and of giving legal force to its 
decisions It is w^ell known how obsequious and sul> 
missive the senate was to the Emperors. 

5^ A decisive voice in the appointment to magistracies 
and all important offices.; .Both the comitia (which retained 
for a time a formal existence) and the senate were bound 

^Maecenas iirged Augustus strongly to form a standing army 
{erpanirras dffaydfbus), and to leave the mass of the people to their 
peaceful occupations. Dio Cass. 52. * 

* Ltx d€ Jntp, Vespasianiy in Bruns, Fontes Juris Romani, p. 118 : 

* foediisve cum quibtis volet facere liceat.’ 

Jb%d.\ * utique ei senatun^. habere, relationem facere, remittere sqpatus 
consnlta per relationem discessionemqne facere liceat '. . . utique cum 
ex voluntate auctoritate\’e jussu mandatove ejus praesenteve eo senatns 
habebitur omnium return jus perinde habeatur sei^elur.ac si e lege 
senatus edict us esset haberctur.jue.* [.See also Mommsen, Rbm, Sipt/sr, 
ii. 860 ff. I 
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by laV tp respect the Bmperor’s recommendation of candi- 
dates®.') • 

6. /The absolute power of acting for the welfare and 
honour of the state, which forms the real essence of the 
imperial authority^. ' It was by virtue of this power that 
not orfly the edicts, but also the decrees and Rescripts of 
the Emperor obtaine4 the full force of laws, so that he was 
able to cover the whole field of legislation h 
'^To prevent any hostile criticism or resistance^^the lex de 
^imperio definitely announced that it overrode all other laws, 
whether of the senate, the populus^ or the plebs^^nd. that no 
one could be 'brought to account for breaking the latter in 
obedience to itself. v^The irresponsibility of the Emperor 
was not confined to himself, but was also extended to all 
his ministers and agents — the very opposite of the modern 
system ®.) • 

/In fact the imperial power was absolute and unlimited'® ; 
it neld the sanfte position in the state that the right of pro- 
perty and the patria potestas held in private life. It was 
the concentration of the Roman world-rule in the hands of 
an individual. Its ideal principle, seldom followed in prac- 
tice, was the public welfare (salus publico). This great 
political principle of the Romans become.s, in later times 


• Lex de Imp. Vesp. : * ntique quos magistratum potestatem imperiiim 

curationemve cajns rei petentes senatui populoque R^ano conimenda- 
verit quibosque suffragationem suam dederit promiserit eorum comitis qui- 
t)iisque extra ordinegi ratio habeatur.’ ^ • 

^ Ibid . : 'utique qaaecumque ex usa reipablicae majcstale divinaruin 
hnmanarum publicarum privatarumque Ternm Ase censebit ei ageie 
iacere jns potestasqne sit.’ 

• Savigny, System des rom. KecMs, i. p. lai ff, 

’ Lex de Imp. Vesp. : * Si qais hajusce legis* ergo adversus leges 
xugationes pltbisve scita senatusvc consulta fecit fecerit sive quod cum 
ex lege . . . facere oportebit non fecerit hnjusve legis ergo id ei ne 
fraudi esto neve quid ob earn rent popnlo debere dtbeto neve cui de ea 
re Actio neve judicatio e&to neve de ea re apud . . . agi sinito.' 

^ The name of dominus^ which suggested servi by contra.<it, w|s 
rgected as an insult to the people by the early emperors. Sueton. 
Ociav. 53 ; * domini appellationem ut maledictum et opprobrium semper 
exhorriut.* lb. Tib. 27 ; Tac. Ann. w. 37, 38. The gross flattery of 
later times introduced the term as a regular title. 
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at any rate, more important in all <>tate matters thjin' per- 
sonal right (yW), though the latter was nobly developed in 
the domain of Private Law. 

(The histo^ of the Roman Empiroi magnificent as are its 
I)roportions,nias bequeathed this lesson to the world — that 
such excessive ^ower is beneficial neither to the ruhy nor 
to his subjects 

The rise of the Empire may be justified by the fatal 
necessity created by general corruption and decay. The 
Roman aristocracy was degenerate and impotent to guide « 
so unwieldly a state.; From time to time it strove to 
restore its former authority, but as a rule it passively 
yielded to the force of circumstances^®. >The mass of the 
people, with no claim to rule, no longer accustomed to 
arms, devoted to the occupations and joys ^ of peace, pre- 
ferred the government oU a single Emperor to that of the 
senate, and consoled themselves for their own impotence - 
with the humiliation of the nobles.) The character of the 
Roman people decayed sooner than their ability, and their 
own slavery*was a fitting penalty for that insatiable lust of 
rule which had urged them on from conquest to conquest. 

Compare the following words of Tiberius, which may have been 
honestly meant at the time, with his actions. Sueton. Ttd. 29 : * dixi 
nunc et saepe alias, Patfes Conscripti, bonum ct salutarem principem, 
quern vos tanta et tarn libera potestate exstruxistis, senatui servire debere 
et iiniversis civibus auepe et plemmque etiam singulis : neque id dixisse 
me poenitet.* t 

” The occurrences at the lime of Claudius* accession show that the 
fewer classes of Rome had no great love for the republican constitution* 



CHAPTER XI. 

IV. The Frankish Monarchy. 


/The German tribe of the Franks founded a great empire 
upon Roman soil. Their monarchy^, a combination of 
Roman and German elements^: marks the transition from 
the organisatioh of the ancient world to that of the middle 
ages;^. ^The Frankish king was •more j)Owcrful than his 
purely German predecessors, but less absolute than the 
-Roman emperSrs. The monarchy that existed in the time 
^f Charles the Great was formed by the mixture of the 
German ideas of freedom and law with the RoTnan concep- 
tipns of the power and supremacy of the state. 

(^Several causes combined to strengthen the power of the 
Carolingian king.^:( a remarkable succession of distinguished 
and fortuhate rulers ; the rapid, increase of their territorial 
empire, which demanded a powerful and comprehensive 
government ; the necessity of a strong military force always 
ceady for action^ the victories achieved by this force ^ and 
filially the fact that the majority of their subjects had been 
brought up under the Roman Empire, and were accustomed 
to its conceptions arid its vigorous institutions. 

(jn one point monarchy took a backward step among the 
Franks. The hereditary principle, derived from private 
property, was applied to the crown, and the old election 

shrunk up into an almost meaningless form.^ This gave ri^e 

• • 

^ For the stages of the transition in the case of the other German 
tribes whi(^ settled upon Roman soil,^ee Felix Dahn, Die Kbnige der 
Gcrmanen. 
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to the division of the empire amdng several sonSj ^hich 
proved the source of serioiis harm both to the State and the 
nation The succession to the throne belongs properly to 
politics and to public law, which demand the unity of the 
state, but the Frankish practice treated the function of rule 
as if it weYe merely the possession of an indivifft»al or 
family, and thus conformed in this point to what we have 
called above the patrimonial principle*. • 

The following are the chief changes which the Franks 
introduced into the kingly power ; — 

Legislation I. Legislation became much more important in the 
* Frankish empire than it had been in the narrow circle of 
^ a single German tribe, and at the same time it fell more 
' under the influence of the kings than befor^ (The Roman 
maxim that ‘ the emperor’s will has the force of law ’ was 
naturally unacceptable to a nation of German origin. But 
among the Franks^ the right of proposing laws, which was 
generally decisive, passed to the king and hisTcouncil. The 
king’s sanction was needful to give validity to laws, and they* 
were promulgated in his name^ 

But it is very important to remember that the counsel 
and consent of the assembled nobles, both ecclesiastical and 
secular was regarded both by custom and by law as indis- 

* Charles ^he Great made a slight effort to remedy these evils in his 
Capitalary on the division of the Empire in 806, c. 6 : * placuit inter 
paedictos filios nestros statuere atque praecipere, propter pacem quam 
inter eos perpetuo permanere desideramns, at nullus eomm fratris sni 
terminos vel regni limites invadere praesnmat, neque fraudnlenter ingredV 
ad contnrbandum regnnm ejas vel marcas minuendas; sed adjust 
unns^nisque illorum fratrem suum, et anxilium illi ferat contra inimicos 
ejns jnxta rationem et possibilitatem, sive inter patriam, sive contra 
exteras nationcs ' (in Pertz, Monunienta Germaniae HUiorica^ Legum 
tom. i. p. 141). C. 5^of the same law mentions election by the people. 
Comp. Eichhorn, Deutsche Stats- und Rechtsgesch. i. §§ 139 and 159; 
Guizot, Essais sur VHistoire de /roiira, pp. ao6ff. See esp^ally 
^pVaitz, Deutsche Vef^'assungsgesch. iii. 374 fi. 

* Thus the succession to the fhrone was treated on the 8al&epiind{des 
aathe terra salica. Comp. Zdpfl ; z. ii. $ 33 ; Waits, iii. 374. 

* Hincmar, de Ordine Palcdii Ep.'sto/a [in Migne, Pafrologut, tom. 
exxv. cols. 093*' 1008 ; also published separately with a French transW 
lion by M. Prou in the Bibliothtfue de VBcoledes Haulis Btudesyfeasho. 
58], c. 29 : ^ ill quo placito (the Cafftpus lifaii) generalitas universorom 



Chap. XI.] 


THE FRANKISH MONARCHY. 


377 


pensable for legislatiori On the other hand, the approval 
of the people was of very subordinate importance, and was 
usually dispensed with except in matters which concerned 
the organisation of church and state, or the rights of tbe 
people themselves ( Volksrecht) \ , 

In {his co-operation of the nobles we see tile first step 
towards that representation of estates {sfdndtscA) which ob- 
tained such great development in subsequent centuries, and 
which has produced the representative state. , 

r 2. Government. The size of the state and the great Govexnmcni 
political changes that were going fin rendered necessary an 
administrative power which was unknown to the older 
Germans. It was no longer merely a matter of maintaining 
peace and law, but some regard must be paid to the general 
welfare. The idea of the Roman imperium was too foreign 
to be accepted, so the Franks found a basis for their new 
government in the native mundium or guardianship 
Jburdiumy also 9ermo or verbum regis). This royal guardian- 
ship bears the same relation to the Roman imperium as that 

majarum tarn clericorum qaam laicorum conveniebat : seniores, propter 
coDsilmm ordinandum ; min ores, propter idem consilium aosdpiendnm 
ct interdum pariter tractandtim, et non ex potestate sed ex ptoprio 
mentis intcllectu vel sententia conGrmandum.’ Idid. c. 30: 'aliud 
placitum cum senioribus tantum et praecipuis consiliariis habebatnr 
(usually in autumn but oftener if needed), in quo jam futuri anni status 
tractari incipiebatur.’ [See also Waitz, Deutsche Vcrfassungsgesch, (ed. 
i860), iii, 478, etc.] Hence many of the Capitularies contain such 
expressions as * cum consilio servonim Dei et optimat\^ meorum * ( Cap. 
Karlomanni^ a. 742, Peitz, i. 16'), and ‘cum consensu episcoporum 
comitum et optimayim Francorum ’ {Cap, Pippini, a. 744/Pertz, i. 20)^ 

The treaty of 851 between the sons of Lewis the Pious says expressly in 
C.15 (Pertz, i.408) : ‘£t illorum, scilicet veracite# nobis hdelinm, com- 
mnni consilio, secundum Dei voluntatem et commune salvamentum, 
ad restitutionem sanctae'Dei ecclesiae et statum regni, et ad honorem 
regium atque pacempopuli commissi nobis pertineati, adsensnm praebe- 
bimus; in h6c, ut illi non solum non * slot nobis contradicentes et 
resistentes ad ista exsequenda, vernm etiam sic siiit nobis fideles et 
obedientes ac veri adjutores atque cooi^eralores, veft> consilio et sincero 
ad ista peragenda quae praemisimus, sicut per rectum nniia- 
qmsque in suo ordine et statu sno principf et suo seniori esse debet.* ^ 

• Vapii. Car, Magni, a. 803 (Perta, Legum, i. 115', c. 19 ; ‘ Ut populus 
interrogetur de capitulis quae in lege noviter addila sunt. Lt postquam 
omiiea consenserint, subscriptioncs etamanufirmationcs suas in ipsis 
capitulis faciant.* 



378 


THE FORMS OF THE STATE, 


[Book VI. 


Military 

power. 


Judicial 

power. 


of the powers of a German father orrfhusband to the Roftian 
patria potestas, (its powet is not at all arbitrary or abso- 
lute \ its chief functions are the protection of the rights and 
the furtherance of the welfare of the people ® ; in fact it in- 
dissolubly combines the conception of duty with that of 
right.J This novel idea is not yet fully clear, but it c«ntains 
a healthy germ, which is capable of real political develop- 
ment. 

In this form of monarchy the king both can and must 
command. (His commands were issued in the so-called 
ban^ which was both military and }udicid\\l/eerbann and 
Gerichtsbanri), By the military ban he had at his disposal 
the whole armed force of the kingdom, though his power 
was limited by custom and by fixed rules of service. But 
strong kings, and notably Charles the Great, summoned 
even for aggressive wars not only their feudal following, but 
whole divisions of the people in arms {Heerbann), and 
threatened defaulters with the severe penalty of sixty, 
shillings ^ 

(The judicial ban^ so important for the administration of 
the country, belonged to the king, but was usually exercised 
through thdicounts of districts {Gaugrafen), whose powers 
were derived from the king. As the organisation of the 
state grew stronger, limits were placed upon the old rights 
of private war in civil disputes and criminal cases, and 
throughout the land the king's peace, protected by the 
foyal ban, replaced the old national peace which had been 
too easily broken. *’ 

^The revenues oV the royal chamber and exchequerj^ which 
bad increased considerably, (were at the king’s absolute dis- 
posaLi The royal'ddmains received large additions from the 

^ Du Cange, Glcssarium^ s. v. tnundiburdis et mundiburdium ; Capit, 
Car, Magnt, a. *802!^ c. 40 (Fertz, i. 96). Hincmar, de Ord. Fal. c. 6: 

' £t rex **in semedpso nomini|[ sui dignitatem castodire debet. No^en 
regis intellectualiter hoc retinet nt subjecds omnibus rectoris officinm 
procuret.” ' 

^ Zopfl, ii. §36. Capii. Car, Magni, a. 811, c. i, (Fertz, i. 173): 

‘ Quicumque lilier homo in hosiem tu^itus fherit, et venire contemp- 
serit, plenum heribannum, id est solidos sexaginta, persolvat.* 
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conqufcst,of Roman provinces and the suppression of ancient 
. kingdoms and duchies, and all ovfer the country. were to be 
found royal residences and palaces surrounded by vast 
» estates. ,The old land- and poll-taxes of the provincial# 
were retained, the R,oman duties on commodities were aug- 
mented, •tribute was imposed upon the conquered peoples, 
and large sums exacted^ from them by way of indemnity V 

3. i The royal power made itself felt in every branch of the Artminisira. 
administration by means of an organised system of omcials 
dependent upon the king. After the model of the Byzantine 
court, the most important of these officials were grouped 
round the king^s person. Among these were' the com es » 
palatii {Pfalzgraf)^ the supreme judge and representative of 
the king j , the explain {apoertsiarius^ referendarius\ who 
was at the head^of the court clergy, and had to report about 
ecclesiastical affairs?) the chancellor (camerartus), who pre- 
sided over the royal chancery and conducted diplomatic 
eorrespondenc^;,' the chamberlain, who organised the pomp 
find show of the court,; the seneschal, responsible for the 
servants and the domestic managements ; the cellarer, who 
received payments in kind and provided the wine for the 
royal table; the or Hosillinecht\ the 

manager of the stables the house-steward (mansionarius\ 
whose duty it was to see that the king had a suitable resi- 
dence on his journeys ; the four chief huntsmen; and the 
falconer®.; # 

• The itmerant officials of the king {ptissi dominici) were^ 
sent out yearly to visit the different provinces of the king- 
dom.i It was through them that the king was enabled to 
see clearly the condition of affairs, to hear the complaints 
and wishes .of the people, and to act witif decision when it 
was necessary to enforce obedience to the laws and to pro- 
tect phblic order • 

• Comp. Zopfl, § 40 ; Waitz, ii. 498 ff. 

• See Hincmar, de Ord. Pal. cc. 16-24 • Waitz, iii. 499 ff. 

Captl, Car. Ma^i, a. 802 (Peitz, i. 97-99), and a. 810 [Id. L 
163-4) *» Guizot, Essais^ pp. 191 ff. ; Waitz, iv. 41 1-488. 
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(The counts of districts or shires (^augrafen) hadrSu]f)rcme 
judicial power, while that of the counts of hundreds {Zent- 
gra/en) was limited.''; (Both derived their jurisdiction, the 
one directly and the other indirectly, from the king, as the 
supreme judge upon earth; Their military powers sprang 
from the sdme source. In the early period of the Ptankish 
monarchy the position of count was pot hereditary, but was 
a real office, to which the king had the right of appointment. 
Under Charles the Great’s successors, however, the natural 
tendency to hereditary succession soon began to obscure* 
this official character and to create a hereditary right to the 
dignity. 

Gradually the missi dominid became obsolete, the duchies 
were restored, and the offices of the kingdom sank into 
family property. Thus the power of the Romano-German 
monarchy perished, and the aristocracy of princes and lords 
took its place. 

4. There is one other notable point aboftt the Frankish 
monarchy, and this is its close connexion with the Westerp 
Empire — a «connexion established by Charles the Great — 
and of both with the extension of Christianity and with the 
Christian Church. 

The state had become Christian, and the monarchy had 
received consecration at the hands of a priest The king 
felt himself bound to maintain and extend the pure Christian 
belief in his trriitories, while his duty as emperor was tq 
destroy heathenism and heresy as far as his power reached, 
^his duty was fulfilled by Charles the Great on a large scale 
and with great severity Christendom itself was repre- 
sented as a single body with two organisations, one sacer- 
dotal and the othfer monarchical, Church and St^te But 

Hincmar, de OpJ. Pal, c. 5 : * principes sacerdotum sacra imctione 
reges in regnuxn sacrabant.’ 

» Even before he received the imperial dignity, Charkf the Great 
bt>re the title 'devotns sanctae Pei ecclesiae defensor hnmilisqne 
adjntor.* 

See Hincmar, c. 5. for the rfported saying of Pope Gelasitis to the 
Emperor Anastasius : * duo sunt 'potc:>tates) quibus principalitcr, una 
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though the king was thd^head only of the latter, he enforced 
among the clergy also the recogtiised Christian discipline. 
He summoned synods, superintended the conduct of bishops 
and monasteries, and issued many laws and ordinances on 
ecclesiastical matters. So too the spirit of .the hierarchy 
exerci^d a marked influence uj^on political instkutions and 
• upon the legal principles of the secular organization 

cum spccialiter cujusqiie curae subjectia, mundus hie rcfjfitur : auctoritas 
sacra pontiheum et rei^alis potestas.* (^See Ratrolog-ia, lix. col. 41 ; 

» also Bryce, Ilofy Roman Empire, chap. vii. J 
Comp. Eichhorn, 1. § 158. 
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V. Feudat. Monarchy and Monarchy limited by Class 
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\ It is based 
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The Frankish monarchy contained all the'' essential con- 
ditions of a true monarchy, and so far it is the beginning of 
ii new development of the modern state. But the opposing 
powers and passions were so strong in the Aation, and the* 
traditions of German nobles and freemen were so hostile to 
a strong central administration, that it was only possible for 
exceptionally powerful rulers to exert to the full their kingly 
authority and to bring out the real character of the state. 
Weak kings were powerless, and under their rule the ten- 
dency was obvious to dissolve the unity of the state, to limit 
and discredit the central power, and to give independence 
to local govcrnvnents, 

/With the decline and extinction of the Carolings the. 
rc^'al authority sank into obscurity, and the princes and 
lords seized the administration of isolated peoples and terri- 
tories. ) The Romano-Germanic universal monarchy was 
replaced l)y the feudal monarchy J which gives to the middle 
ages their special political character. 

The following •are the most notable characteristic s of 
feudal monarchy : — h 

‘ i/TC efy previous monarchy had been based upon a tribe 
or a nation or a united people, and might therefore be called 
a national or popular {vo/hslAum/ich) institution. But the 
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feudd> monarchy, although connected with a special nation 
of which the king is the head, had its essential )>asis in the 
personal bond of fealty between the king, the supreme lord 
of the land, and his vassals, who derived from him thejj 
power, rank, and property. The mass of the people, as not 
being l»und by this feudal tie, were only regard (id in a sub- 
ordinate and indirect way.) Thus; the monarchy was rather 
the institution of a class or estate than of the nation : it 
was founded not so much upon the people as upon the 
« feudal vassals (jGefoIgeschaft). 

2. Personal fidelity, ennobled and strengthened by the Fealty and 
idea of honour, became now an important political concep-/*'*"™**'*'’ 
tion\ All vassals, on receiving their fiefs from a lord, 
swore to him the oaths of fealty and homage". These 
oaths and the .whole feudal system may be most clearly 
traced in the mixed Saxon and Norman law of the English 
kingdom. The tenants in chief took the oath of homage 
i^Mannschaftseid) to the king upon their knees, while they 
stood to swear the oath of fealty * with their hand upon the 
gospels. Bishops and abbots were exceptions, as they took 
the latter oath only. The oath of homage was the more 


‘ In Tacitus* account of the Gernaan comitatus, he points to these 
moral qualities as the basis of the institution; y. 'Cerm, 13, 14: 
* Magnaque comitum aemulatio, quibus primus apucl principem suum 
.locus; et principum, cui plurimi ct acerrimi comites. Hade dignitas, 
hac vires ; magno semper electorum juvenum globo dreumdari in pace 
decus, in hello praesidium .... Quum ventum in aciem, turpe principi 
yirtute vinci, turpe comitatui virtutem principis non adav-quare. Jara^ 
vero infame in oron^ vitam ac probrosuin superstitem principi suo ex 
acie recessisse. Ilium defendere tueri, sua quoqi^ fortia facta gloiiae 
ejus assignare praecipuum sacrainentum est. Principes pro victoria 
pugnant, comites pro priiicipe.’ 

* In French legal i)hrase,/i7i ei homage. . 

* The formula of this oath shows the importance attached to personal 

fidelity. Bracton {Rolls Series], i. p. 633: ‘ Devenio homo vester, de 
tenemento quod de vobis teneo, et fidem vobis q^ortabo de vita ct 
m^pibris et terreno honore contra omnes gentes.* Comp. Du Cange, 
s. V. homagium. ^ 

* Bracton, i. 632, gives the formul/i of the oath of fealty; ‘ Hoc audit, 
domine, quod hdem vobis portabo de vita et membris, corpore, et 
catallis, et terreno honore, sic me Dtjps adjuvet et haec sancta Dei 
evangelia.* Comp. Du Cange, s, v.fidelitas. 
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specially and .directly connected with the possession of the 
fief. The oath of fealty was more general, and could there- 
fore be exacted from other subjects who were not bound by 
jthe feudal tie. Instances of this are to be found in the 
Carolingian times, doubtless under the influence of feudal 
conceptions \ • , 

» The fealty thus sworn Was mutual. The lord was equally 
bound with the vassal, but the latter alone wiis bound to 
homage \ 

. T^ureof 3. The endcavour on the part of the feudal monarchy ta 
bring all subjects into the relation of vassalage had a ma- 
terial influence upon the tenure of land. The Norman kings 
of England strove to obtain supreme possession {fibereigen- 
thunC) of the whole land, so that not only all fiefs, but also 
allodial estates, were regarded as being derived from the 
king. Thus the nation9l right of free property in the soil 
was transformed into the feudal right of dependent occupa- 
tion or tenure I This is a general characteristic of feudalism, 
but it is especially clear in the history of English law 
Authority 4. By parallel steps all political power came to be re- 
the gardcd as derived from the king. The king received his 

authority as a grant from God ®. The lords received their 

Capit, Car. Magnt, a. 81 1, c. 13 (Pertz, i. 175) : • Ut misaUjafflslri 
populum nostrum itentm nobis fidelitatem promittere faciant secundum 
consuetudiiiem.* 

" This is expr^sed in the English maxim, * quantum homo debet 
domino ex homngio, tantum illi debet dominus ex dominio.' Reeves, 
of English Law (ed. by Finlason, 1869), ^i. 175. Assises d, 
'jlrusalem^ Haute Cour, 32a (Kausler, p. 37a) : 'Vassise et la lei de 
Jerusalem juge et ditv.que, autant doit li rois de fei h son home lige, 
come Thome lige doit k luy, et ains est tenn li rois de gnarantir et de 
sauver et de desfendre ses homes liges vers toutes gens qui tort leur 
vorreent faire, come ^^es homes liges sont tenus h lui de gnarantir le et de 
sauver vers toutes gens. por ce, ne pent il mie mettrc la main sur 
son home lige sans ei|gart de ces pers.’ 

. , ^ See above, Bk. ie. chap, ii, note. 

* * In France the cognate principle, nulls terre sans seigmur, was 

accepted as early as the thirte€t.th century ; Loysel, ii. a. i. The feudal 
system was never so widely extended in Germany or Italy. 

* According to the Sachsenspiegel (i. 1), God gave the temporal 
sword to the emperor alone ; whence it followed that kings only received 
their power through the emperor. This theory, however, was not 
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right to rule from the supreme feudal lord, the king, just as 
• the planets derive their light from the sun^*^. But they 
ruled, not as mere officials of the state or organs of the 
government, but by their own right and for their own 
ends, in the same way as they held their ^lefs. This 
combination of political rule with personal independence, 
and the hereditary connexion of the various grades of 
authority With certain families and estates, are specially 
characteristic of the feudal system. The king cannot re- 
-fuse to grant authority to his vassals who have a here- 
ditary right to it, nor can he interfere with the exercise 
of that authority, nor define or limit its scope. Every 
circle of the administration is essentially distinct and in- 
dependent. • 

Thus the umty of the State existed only in form. Any Power of th« 
attempt to act with decision was Aiet by insuperable diffi- "*^^*“* 
culties. The greater and lesser vassals thwarted and re- 
Sricted the central power, instead of acting as its agents, 

^ The national life was split into a variety of individual forms, 
and the single state was dissolved into a number of petty 
sovereignties. Free scope was given to the will and the 
inclination of individuals, especially of the magnates, but 
no common political action of the whole body was possible. 

The aristocracy alone was powerful and free : the monarchy 
had dignity without strength : the people found the natural 
development of its powers obstructed on dJl sides. The 
farther the lowe]; classes were removed from the centre, • 
from the feudal suzerain, the more oppressive was the 
arbitrary authority of the intermediate lords. 

The two elements of the monarchical gower among the 
Germans, the military and the judicial ban^ were now divided 
among the numerous lords and vassals.*^ , The executive 

• ^ 

generally accepted, and the kings, while respecting the 'superior dignity 

of the emperor, professed to derive their power immediately from Goal 
As an old French maxim pat it, *Le roi ne tient que de Dieu et de 
Tep^.* Loysel, i. 2. • 

" JSachsmsfie^el, iii. 58. 
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government was far weaker and nfore limited than that of 
the Frankish kings. The whole constitution had become , 
aristocraticy although monarchy was retained as an ornament 
The kings of the Capet line had little to distinguish them 
from the great lords ^ even the German kings were often 
foiled in internal affairs by the action of the prirfaes. It 
was only exceptionally, when circui;nstances were specially 
favourable or dangers specially threatening, that the kings 
were enabled to exercise a strong central power. That this 
was the case in England after the Norman Conquest was 
due, partly to the fact that the Norman nobles saw their ovrn 
• security in a close alliance with the crown, and partly to the 
necessity of an energetic government to maintain the new 
dynasty on the throne. 

5. Guizot has propounded the question why it is that 
feudalism was always hateful to the people, not only at the 
time of its decay, but when it was at the zenith of its 
power. The chief reason for this is thus Stated by him-: 

‘ Feudalism was a confederation of petty sovereigns, of petty 
despots, unequal among themselves and bound by duties" 
and rights to each other, but invested with arbitrary and 
absolute powers in their own dbmains, over their direct 
and personal subjects. ... Of all tyrannies, the worst is 
that which can thus count its subjects and can see from its 
seat the boundaries of its rule. The caprices of human will 
were there manifested in their intolerable variety and with 
f irresistible promptitude. It was a system in which the in- 
equality of conditions was most rudely visible : wealth, power, 
independence, alf the advantages and rights stood in imme- 
diate and visible contrast with misery, weakness, and servi- 
tude. . . . Despdtism was as great as in a pui;e monarchy, 
privilege was as much developed as in an organised 

c 

« Hugo Capet wrote to thV Archbishop of Sens : ' Rcjgali potentia In . 

nnllo abuii volentes, omnia negotia reipublicaeconsultationeet senteatia 
fidelium nostromm disponimus.* Mirabean, Essai s^r U despoHsme ; . 
(Euvres, ii. p. 390. Comp^ Lnchaire, Histoirt da InstUttHom 
Monarchiquesy i 243 ff. 
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aristocracy, and both di&played themselves in the crudest 
«and most offensive form. Despotism was not mitigated 
by the distance and elevation of a throne ; privilege 
• was not disguised under the majesty of a great corporation/ 

Both belonged to an individual who was always present, 
always tSlone, and always in close neighbourhood to 
subjects.’®* • * 

This description contains some truth, but in its entirety it The system 
applies to France alone among mediaeval states. The feudal ©p-* 
system was not everywhere detested, and the attachment***”“‘^ 
even of peasants to their lord was not rare. Also it was not 
essential to the system that the lords should have ‘ arbitrary • 
and absolute power ’ over their vassals. Where such power 
was exercised — as was the case in France an^ too often in 
other countries-^it was in direct opposition to the system 
which established, from the summit to the base, circles of 
administration in which the powers were derived from above 
and independeflt. Even the serfs had fixed hereditary 
rights ; their duties could not be increased at the lord*s will, 

*and their persons could only be disposed of aocording to 
tradition and customs. The manorial law {Jlojrecht) had 
the same fixity and sanctibn for .the lower, as the feudal law 
for the highen classes 

But apart from the cases in which th^ lords exceeded their 
rights, there can be no doubt that the |mall size of the lord- 
ships and the difficulty of eS&aping fr^| oppression, which 
wgs so close at hand, were among the worst characteristics ^ 
of feudalism. 

6. The Feudal State was pre-eminently a fegal state {Rechfs- Existence of 
stat). Although the principle of the public welfare was ob- 
scured, the \arious political rights were cldarly limited and 
defined. Like private and personal rights, ^ey could be 


" Guizot, Essais (No. v. Du caracihre filitique du rSginu fiodal), pp« 

. ^ 4lils is proved by nmnerons local customs and judicial decisions 
Weisthumer), Many of these point to t defiant attitude on the part of 
le peasants towards &eir lords. 


c c 2 
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disposed of at will by the ordinary legal processe,s 6f sale, 
exchange, donation, inheritance, etc. They were protected 
either by judicial process or by the admitted right of private 
^Var. On the one hand, there was a definite legal organisa- 
tion which secured freedom to individuals and to separate 
Corporations, but not to the nation as a whole ; on toe other 
hanc^ there was a continuous internal war, an ever-recurring 
anarchy. These, like the double face, of Januo, are the two 
inconsistent appearances presented by the feudal state in 
The middle ages. 

B, Monarchy limited by Estates or Class Privileges. 

Before the close of the middle ages feudal monarchy 
gradually gave way to a monarchy limited by class privileges) 
(stdndisck beschrdnkte Monarchic) which is the mediaeval pre- 
decessor of the modern representative monarchy. (From 
about the year 1250 this form prevailed'* in most of tfce 
European states, and it lasted for three centuries until in tjie 
sixteenth it was transformed into absolute monarchy)} 

^iThe king or prince still derived his power from God or 
from his suzerain, and regarded this power as the property 
of himself and his dynasty. Within the range of his princely 
authority he felt himself to be master and endured no 
opposition to his will. But the range was now very limited : 
everywhere tfie prince was confronted by the rights of 
classes, of corporations, and of individuals, which he viiBS 
bound to respect as he would have his own rights respected. 
The possessor of these rights was prepared to defend them, 
if necessary, with arms or with the fnore peaceful weapons 
of law. 

'The king had no legislative power by himself.) The counsel 
and consent of the national estates (Reichsstdnde) were 
necessary for the edicts* of the king, the approval of the 
provincial estates {Landstdnde) for those of the prince. 

^The administrative pott)€r was still very slightly developed 
and v€^ limited.) There was no body of officials to carry 
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out tKe \yill of the central government. The tenants in 
chief, to whom the royal rights n^ere entrusted, exercised 
them within their domains as their own. The court offices 
> were held, mostly in hereditary succession, by vassals and^ 
ministers who served their lord according tp traditional 
forms v^ith more show than reality. Usage an(> etiquett^^ 
the traditions of classes, and family spirit were farjprfSre 
influential th^in the sentiment of duty to the law and public 
spirit. The provincial estates, in which the nobles pre- 
ponderated, exercised an often oppressive control over the, 
princely government by their complaints and remonstrances. 

Not infrequently they attacked the princess ministers and . 
called for their dismissal or their punishment. Sometimes 
they demanded the guardianship of the prince’s person, or 
that their commissioners should be entrustecT with a share 
in the government. , 

« The king was still regarded as the supreme judge, and Juriidiciion. 
occasionally sat»in person to administer justice. But the 
judgment was pronounced by the assessors {Schoffen)^ and 
^116 king had only to carry it out.; He himself jvas bound 
by the law and could be called to account for wrong-doing. 

It was an old German clistom that every lord possessing 
judicial rights should, if accused, be tried before his own 
representative. Thus the German king, though at the same 
time he was Roman Emperor and the secular -head of 
Christendom, could, under certain circumstqjices, be com- 
pelled to appear before the Count Palatine of the Rhine, 
and to submit hiriftelf to the judgment of the princes. So, * 
too, the count {Graf) might be judged bjPhis acting magis- 
trate {Schuitheiss), 

(The police administration was undeveloped and usually Police, 
combined with the functions of the judge. There were as 
yet no gens d’armes, and the modern policefsystem was non- 


^Even the military power of, the prince was restricted bf 
the feudal laws and customs. The vassals owed only a fixed 
and very limited service, and thislhey regarded as a burden 
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on their land and were eager to preveiit any energet. 
ofitJ “ of sale, 

The German kings frequently experienced how difficultlf^^^ 
•vas to check the defiant independence of the great dukes, 
and how little the fealty of the princes of the empire towards 
t'^eir head could be relied upon. 

It possible for kings and princes to obtain a more sub- 
missive and useful army by employing mercena'-ies, and this 
was often done. But mercenaries had to be paid, and if the 
.estates refused to grant any taxes for the purpose^ their pay 
had to come out of the king’s personal revenue, and this often 
involved him in debt and difficulties. Moreover, as these 
mercenaries were often foreigners, they made the prince hate- 
ful to the country which they held in servitude. 

Taxation. |The king had no right to raise taxes except when the 
estates had first recognised their necessity and approved their 
levy, which an aristocratic body was by no means inclined to 
do. , Many of the taxes were gradually made into charge'^ 
upon real property, the burden of which fell mostly on the 
lands of tb® peasants, and they thus became fixed and fh-**' 
variable. In this, as in the other points, it is obvious that 
both estates and individuals were wanting in a sense of com- 
mon duties to the State. 



CHAPTER XIII. 


VI. Modern Absolute Monarchy. 

The mediaeval monarchy, limited by privileged classes, 
was directly followed, not by the modern representative* 
monarchy, but by absolute monarchy, which obtained 
strength from the struggle with the estates. Both the mixed 
German and ifomance and the pure German nations of 
Europe had to pass through this* stage before they could 
realise the modern form of state. 

Absolutism appeared first and most conspicuously in 
Eran ce and Spain. Where the German element prepon- countries, 
derated in a nation, it was difficult for the king^to establish 
despotism, which conflicted with the legal principles and 
traditions of the Germans. Ruman traditions, on the other 
hand, which ^ere now revived both in theory and in practice, 
were altogether favourable to monarchy ^ 

Ever since the twelfth century, when feudalism was at its 
zenith, the French lawyers had been striving with united 
Energies to estab]jph the monarchy upon the old foundation^ 
of the imperial law of Rome. I’he majim of their school 
was that the government must be one, indivisible, and 
absolute, qualities wllich they combined under the expres- 
sion of a sovereign power. Starting from this point, they 
treated the rights of jurisdiction and government enjoyed by 
feudal nobles as encroachments and abuses, inconsis- 
tent with the interests of king anIS people, and either to 1)^ 
swej^t away or to be limited* as much as possible. They 

‘ Thierry, AVriVj dts Temps Merwifig. i. i6. 
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represented the French kings as ■the successors of the 
Roman emperors, Roman law as the one true law, the legal 
usages of feudalism they treated with disdain. Centuries 
ejapsed before these theories were carried out in practice 
and the rule , of the nobles was really broken. But the 
^r,nternal strtiiggle never ceased until the feudal system with 
its t<''pety of forms had been annihilated, and absolute 
monarcliy, which had been growing ''stronger and stronger, 
arose upon its ruin. 

The maxim of the Roman law, guod principi placuit /egis 
habet vigorem^ was revived as a principle of politics in the 
French form, Qui veut le roi^ si veut la loi^. When once 
unrestricted power of legislation was conceded to the king, 
it was easy for him to remove the obstacles which feudalism 
and the rights of the estates had opposed to the develop- 
ment of the central power, of the national spirit, and the 
public welfare. The judicial tribunals, inspired by the 
study of Roman law, and especially the Parliaments rd 
Paris and the provinces, helped to give the victory to this 
tendency, public opinion, especially in the towns, whi^h 
had preserved Roman traditions and had been to some 
extent free from feudal influences, ifras favourable to the new 
conception. The citizens hated the lesser nobles more 
than they feared the king, and hoped, by weakening the 
former, ta secure the progress of their trade and manufacture. 
The peasants a^so gained rather than lost by the increase of 
the royal power over their aggressors. 

‘ Monarchy triumphed over feudalism, France under 
Louis XI (1461-^483)*, in Spain under Philip II (1556- 

Beaumanoir, ii. 5^ : ^Ce qni li pleot a fere, doit estre tenu por 4 
loi ’ ; but he adds as a limitation, *^ourvu qu*il ne soit pas fet contre 
Dieu, ne contre bonnes meurs, car s il le feroit, ne le devroient pas si 
souget soufrir.’ Ev^n in 1688, in the reign of Louis XIV, Delaunay 
slated the principle in no absolute sense ; * qne la loy est la volonte du 
Roy et non pas que la vulon^’e du Roy soit loy.' But at all tim%8 ' 
aiUent partisans could be found to exalt the monarchical power above 
the limits which the middle ages'^ had imposed upon ^le Roman 
principle. , 

^ Louis XI forbade the Duke of Brittany to use the expression, * par 
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1598). ^In France thete were occasional reactions, but in 
Spain absolutism was more 86014*6 and showed itself more 
sombre and cruel. One is horrified to think that Philip II 
ventured to condemn as criminals the whole population of 
the Low Countries, over which he had received only limited 
rights government. It was not till Louis KIV^s 
that the absolute power of the French monarchy reacj^roits < 
zenith, an^ from thJt time it went rapidly ddtim wards 
towards the precipice of the Revolution. The German 
, dynasties, great and small, set themselves to copy Lou^s 
XIV and in the eighteenth century a Christian ruler, 

Joseph I, condemned to death the whole Bavarian peoplcj 
which he ruled only by usurpation, and justified himself 
by an appeal to his divine right 

The political principle of this new absolutism was ex- Principles oi 
pressed by Louis XIV with surprising naivete in his famous Mo'niUJihy. 
phrase D'etat c'est mou The king no longer regarded himself 
M the head, tke highest and most powerful member of the 

pjll^race de dieu/ which had previously been usual in the case of all the 
great lords. Schaffnci, Eranzbs, Rcchlsgesch, ii. 773. • The death of 
Charles the Bold of Burgundy in a war with the Swiss, which Louis had 
helped to bring about, removed the leader of the feudal aiistocrucy and 
decided the victory of the monarchyWn France. 

* Frederick the Great in the Antimachiavely 10 : • II n’y a pas jusqu’aii 
cadet du cadet d'une ligne appanagee, qui ne s’imagine d'etre quelque 
chose semblable k Louis XIV. 11 batit son Versailles, il a ses n)alircsse.s, 
il entretient ses arinees. Ils s'abtinent pour I’honneur de Ibur inaisoii, 
et ils prennent par vanite le cbemin de la misere et ^ I'hdpital.' 

’ Hormayr, Ltbensbilder, i. 256, Patent of Joseplft (20 Dec. 1705) ; 

•*Alle Bayern seyen der belcidigten Majestat Josephs I rjs des ilincq 
von Gott dem A/finachtigen vorgesetzten allcinigen reebtmassigen 
Landesherrn schuldig, und daher ohne weiters ^it dem Strange vom 
Leben zum Tode zu richten. Nur aus allerhochster Clemens unrl 
landesvaterlicher Mildigkeit (!) werde verordnei, das allezeit 15 zu 15 
urn's Leben spiclen und jene, auf die das wepigste Loos fallt, im 
Angesicht alter aufgehenkt wcrdeii sollc.’ [* All Bavarians are guilty 
of treason towards Joseph I, the lawful ruler a];pointed by God to luie 
over them, and are theiefore condemned to deaiisby the halter. But 
o|}t of supreme clemency and paternal gentleness (!) it is ordained that 
lots shall be cast for their life among ««very thirty men, and that the 
fifteen upon whom the lot shall fall shall be hanged in the presence *of 
all.’] It is astounding to read suck an insane inter))rctation of law and 
mercy in the eighteenth century, just ^fore the commencement of the 
age of philosophic enlightenment. 



394 


THE FORMS OF THE STATE, 


[Book VI. 


Influence of 
theorists and 
clergy. 


Decline of 
Absolutism 


body politic, but he completely idenfified the State ^’ith* his 
own person, so that no mebiber of the State except himself 
was endowed with political rights. His personal welfare 
was the welfare of the State, his individual rights were the 
rights of the State. He was all in all, beyond him was nothing. 

^his idenfification of the monarchy with the State-^^quite 
dilfertjf'^- from the personification of the majesty of the State 
in the king — was the more important and dangerous because 
at the same time, in the seventeenth and eighteenth 
centuries, the theory was developed of the omnipotence of 
the State. In the middle ages the State had been split up 
into a number of fixed and independent units, over which it 
exercised no decisive power. Now theory had rushed to the 
opposite extreme, and there was no political sphere which 
was free from State control. Even civil law and personal 
rights were regarded as a .product of the State and subject 
to its pleasure. 

The political and legal theorists of the daycare to a great- 
extent responsible for the harm that resulted from this idea, , 
The former busied themselves with finding plausible jusTii- 
fication for the royal encroachments, while the latter made 
none of the opposition that their duty enjoined upon them. 
Quite as culpable were the court divines, wheljier Jesuits, 
high-churchmen, or orthodox Lutherans, who distorted the 
Christian idea that government has a divine basis, to re- 
present the kingf as the immediate vicegerents of God’s rule 
upon earth, as in fact earthly deities. Because God is the , 
supreme ruler of the world, which He feas created and 
which He has filled* and maintained with His Spirit, there- 
fore kings are to be the supreme rulers^of nations to which 
they have no such relations. As the Roman emperors loved 
to pose as deities, so Louis XIV delighted to play the part 
of Jupiter, but th# representation was more suited to Pagan 
than to Christian times. •» ^ 

At the very period when this omnipotence was ascribed ' 
in theory and often put in^o practice, we find ixktances of 
kings who arc completely powerless, who have sunk to bo > 
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the passive slaves of ambitious ministers or greedy mistresses. 

In such a system everything depended upon* the personal 
character of the monarch®. Men of distinguished ability 
and energy, like Louis XIV himself before his powers we?e 
exhausted by pleasure and old age, could keep up at any 
rate tfle appearance of omnipotence, although even 
could not remain fix^d on so dizzy a height. Bi^;i£*^weak ® 
prince, such as Charles II of England, Ferdinand VII of 
Spain, or Louis XV of France, handed over to others the 
despotic power that in theory was reserved for the Crown. 
Everywhere the people sank into indescribable misery. 

Any one who wishes fully to appreciate the effects of 
absolutism in civilised Europe should study the social history 
of Spain, Italy, or Austria, between 1540 and 1740^ 

Fortunately so many hostile traditions and institutions 
survived from former times as to*prevent the complete and 
• permanent development of a political principle which might 
'iJe suited to^he peoples of Asia, but was wholly alien to 
^jE uropean life. The restored dynasty of the Stuarts sought in England, 
to emulate Louis XIV, and James II attacked not only the 
ancient and chartered rights of Parliament, but also the 
more recent constitution of tljc Church. The result was the 
expulsion of his dynasty from the throne : and the elevation 
of William of Orange, the greatest statesman and prince of 
his time, led to the firm foundation of the modern represen- 
tative system. • m 

% The double and decisive overthrow of absolute, monarchy 

® * Unlimited power corrupts the possessor ; and this I know, that when 
law ends, there tyranny begins ; ’ speech of Ldrd Chatham (quoted in 
Brougham, Statesmen of the 7 'ime of George IIl^ i. 37). Guizot, JSssats, 
p. 345 : 'C*est Ifi vice & la inonarchie pure d’elever le pouvoir si haut 
que la t6te toume k celui qui le possede et qu« ceux qui le subissent 
osent k peine le regarder. Le souverain s’y croit nn dieu, le peuple y 
tombe dans I’idolatrie. On pent dcrire alors les devoirs des rois et les 
droits des sujets ; on pent m€me les pr6cher sans^cesse ; mais les sitna- 
flons ont plus de force que les paroles, et quand Tin^galite est immense, 
les nils oublient aisement leurs devoirs, ^es autres leurs droits.' # 

^Laurent, Etudes sur VHisioire, xi. 136: ^Si la revolution avait 
l3esoin d*ime justification, elle la trouverait dans rincoinpatibilitd 
radicale de la. monarchic absoluc afee le droit et par suite avec les 
intdr€ts de I’humanite.’ . 
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in othw in England was not immediately fata! to this institmtioh in 

countries. Europe. But aA confidence in it was shattered, 

and it gradually advanced towards ruin. Its principles 
were rejected by the liberal philosophy of the eighteenth 
^ century. In the person of Frederick II, this philosophy 
a^.^'^nded thc'‘thronc of a rising State, and thence proclfijimed 
the that the king is not the proprietor of the land, 

nor the lord of the people or State, Gut ‘ the first servant 
of the State".* The principle of absolute monarchy was 
fatally weakened before the French Revolution, and was in 
no condition to withstand the storm. In spite of numerous 
fiiictuations it finally perished in all the civilised states of 
Europe as the people became conscious of their freedom. 

Ruhttia. It is only in Russia that absolute monarchy survives to 
our own day Religious sentiments are stronger in the 
East than in the West, and the immense size of the country 
and its comparative want of civilisation require a strong 
central government. The greatest reforms, •‘such as th^ 
enfranchisement of the serfs by Alexander II, in 1858, 
could never have been accomplished except by the tiecisife^ 

• will of the emperor. They would hardly have been called 
for by the aristocracy, and a^ free and cultivated burgher 
class does not exist as a political or social pqwer. The 
lower classes are riot wanting in ability to manage their own 
affairs in their villages and business associations, but arc 
incapable of taking any important p:|rt in politics or 
legislation. 

iff 

a 

kinir Hegel {Geschichte Ser Phil, ii. 195) calls Frederick the ‘philosopher- 

• he dabli*^ Plato’s Republic) not because, as a private person, 

he Wolffian metaphysics and French'philobophy, but because 

particula/^® welfare o& his State a principle in his government against 
p 460.1 rights, &c. Cp. Hegel’s Philosophy of History £.15. tians. 

f ?Xhe Rl 

sovereign ’ 1 ^^ c^l ^he Czar an * independent and absolute 

HunseU' ord^^ power expressly upon divine command ; ‘ God 

fear of punisi^ submit (o his supreme authority, liot only from 

clusively to the®®“^» ^ religioiis duty.’ legislation belongs ex- 

SammluujF der Czar, though he usually takes the ^vice of his Council. 
Foclix kevue iP^ssischtn Reichs^esetu (^Swod), Bd. i. Sect. 1, Art. 1. 

' *ran^lre, iii. 700. 



CHAPTER XIV. 

VIL Constitutional Monarchy. 

A. Its Origin and /Progress. 

Constitutional monarchy is the fruit of modern titoes Risepf Con- 
but its germ ^ to be found, as was pointed* out by Mouj^: MonSlSiJ-. 
quieu, in ‘the forests of ancient Germany.* The first 
but immature step towards the creation of that form of $tatli^. 

,jrhich we nt^w call constitutional, was taken when Gecman^' 
princes established themselves upon Roman soil, V^hen 
'rjiUSU>man political ideas were brought into contact With 
German rights. 

Then followed the period of feudal monarchy and of the 
limitation of the royal power* by a strong aristocracy. The 
unity of tfie State was lost, the welfare of the people was 
neglected, and the king had no power proportionate to his 
dignity. Then the national tendency to unity revivec^ and 
the German feudaf State was again illuminated and ferllliscd 
^ by the politicabprinciples of Rome. The people began to 
move at the same time, but the princes anticipated them, 
and seized the iron gceptre of absolute power. Classes began 
to struggle with each other and with t^e princes. As the 
middle a^es came to an end the modern constitution oi the 
State was close at hand. It is tbe end of a history of rmre 
than a thousand years, the completion of the RomaVo- 
Germanic political life, the true political civilisation* 

Europe. 

This form of State was first Qeveloped in England, wher^i. in Sne- 
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it had long been slowly but surely Ripening. In no Euro- 
pean country, did the mondrchy retain so much power in the 
middle ages as in England, but nowhere were the rights and 
li})erties of the nobles and the people so courageously 
. defended and ^o securely founded. 

ReJofutions English were not spared the fevers of political 

* striffe-.^ Two great revolutions threatened the whole edifice 
of the Ijiiate with ruin. The first, Sn the middle of the 
thirteenth century, was the attempt of the barons to take 
the government from the king into their own hands'. This , 
was the object of the Provisions of Oxford in 1258, which 
were forced upon Henry III by Simon de Montfort ^ In 
the second, which arose in the seventeenth century from 
Charles Ps struggle with the Long Parliament, both monarchy 
and aristocracy Were for a time swept away by the fanatical 
party of democratic Puritans. 

But on both occasions the disease did not lasf long enough 
to permanently weaken the body politic, an4 though. thgL; 
external symptoms were bad enough, it had not sufficient 
internal strer\gth to give an alien direction to the nationsi^- 
life. Both times England quickly recovered from the shock, 
the ’Connexion with the past was hever broken, and the 
national development rcmainecl organic and normal. Both 
revolutions resulted in distinct progress. From ‘the first is 
to beldated the summoning of town representatives to par- 
liamOTt, the origin of the later House of Commons. The 
secotip was completed by the foundation of the new con- 
sfitutjfonal monarchy in 1689, which is hendseforth a national * 
institution \ e 

r C 

* Guizot, £ssats, p. a88. [The Provisions of Oxford, which estab- 
lished a very temporary system of government and which had nothing 
directly to do with the origin of town representation, have hardly the 
jmoortance which Bli^tschli attributes to them. A far greater date is 
the history of constitutional government is the year 1399 — when a revolu- 
tion placed the House of Lancaster upon the throne— to which hemakd 
BO illusion.] 

f For a general view of the results of the Revolution of 1688, see 
Macaulay, History of England popular Edition), ii. p. 240 ; Gneist, 
EngL Ve^.‘Gesch,62S-’j2^ 
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Constitutional monarchy is a combination of all other Ch»*mctCT- 
forms of State. It preserves tHe greatest variety without 
sacrificing the harmony and unity of the whole. While ® 
giving free room to the aristocracy to exercise its powers, jjt 
imposes no restraint upon the democratic tendencies of the 
people In its reverence for the law we can «even see 
• ideocratic element. But all these various tendencj^ are 
held togetljer in thei? due relations by the monsrfchy, the 
living head of the State organisation. 

, Constitutional monarchy in England has its stages 
development The following belong to the time of William' tion of x688 
of Orange ( 

I. Absolute monarchy was rejected as an unconstitutional 
encroachment, to which resistance was justifiable. 

’2. In opposition to the mystical conceptibns of orthodox 
theologians who revered the ro^l rights as divine, these 
rights were declared to be human and limited by the con- 
^tution®, just as much as the rights of the Ixirds'^jand 
Commons in Parliament, or the personal liberties of e'f^ery 
riSj^Wglishman. ^ i 

3. The Declaration of Rights (1689) authoritatively 
^ formulated and secured the rights of Parliament and ^ the 

liberties of the nation. The\inion of this declaration witS 
the settlement of the succession made it impossible for the 
monarchy in the future to sever itself from these, rights and 
liberties. ^ ^ 

4. The irresponsibility of the king was declared to be a 
rule of the constitution, but the expulsion of the Stuarts 
proved clearly that exceptions could be*made to the rule, if 
king and people came into irreconcileable collisior/ . 

5. Ministers were made responsible .to Parliament, the 

• Act of Settlement, 1700, art. iv. Statutes the Realift^ vii. 638 
fonoted in Stubbs, Select Charters^ 528-31]: * Whereas the Laws of 
&vland ar^ the birthright of the people thereof, and all the Kings and 
Qa^ns, who shall ascend the Throne of this realm, ought tojadminllter 
the government of the same according to the said laws, and all their 
ofhcers and ministers ought to serve t{iem respectively according to the 
same/ etc. . 
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Commons having the right of accusing, the Lords of te*ying 
them. « ^ 

Other rights of Parliament were recognised, viz. : 

« ( 6 ) to share in legislation, 

(7) to grant, taxes and to regulate the royal household, . 

‘ to coAtrol the executive government. r 

^y^yhe judicial administration, based upon the sworn 
juries selected from the people, was hiade compjietely inde- . 
pendent and its powers extended. 

, (10) Freedom of the press and of political meetings was , 
granted, so that public opinion could criticise and control 
the government. 

The Hanoverian kings found it difficult to understand 
these principles and their consequences, but circumstances 
were too strong for them to refuse their recognition of the 
free constitution. In our, own day the influence of Prince 
Albert induced the royal family to become unreservedly 
constitutional, and thus the monarchy hask lost neither, 
respect nor power, while it has thrown off the prejudices of 
dynastic tradition, and has become a truly national monar^iy*^ 
( Volkskdnigthum). 

The English king has realised that he does not represent 
his own will, but that' of the State. Thus the ministers and 
— since the English ministers are kept in power by the con- 
fidence of -Parliament, or rather of the House of Commons — 
the popular repfesentatives have more ^influence over the 
government than in continental states. So f^r the English ^ 
monarchy may be called parliamentary or ftpublican. But 
the reverence for fhe crown is nowhere stronger than in 
England ; and however strong the aristocratic elements and 
the Parliament may be, the English constitution has re- 
mained a monarchy^, 

r 

* [Bluntschli here quotes passfges from Burke and Sir Robert Peel fo ^ 
pr6ve the importance of the royal power. It is hardly necessary to 
remind English readers that our constitution is a monarchy only in the 
popular, and not in a scientific sense. For the real functions of the 
crown in England, see Bagehot, English Const, pp. 33-88.] 
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The second grand effort to introduce a constitutional ii. France, 
monarchy was made by the . Freiich. The constitution of ofT;*)!.*** ** 
1791 was intended by its authors to be a masterpiece 
directly deduced from modern political principles. But tho 
principles of the Constituent Assembly were .rathei* repub- 
lican agd democratic than monarchical. Its mflnbers were 
influenced, not so much .by the English constitution, as by 
Rousseau’s ^theories oi^ the* sovereignty of the ped{>le and 
of the two powers, and by the constitutional democracy of 
^America with its three powers, each independent, but held 
together by the unity of the sovereiga people. The con- 
stitution of '1 791 was essentially democratic : its monarchy, 
was alien to the system, a survival from the past with which 
on all other points tlic Revolution had completely broken. 

Napoleon revived the monarchical power and raised the tuc First 
nation from the mire into which it; had sunk. The central ^"'**“^** 
authority was once more concentrated in his strong hand. 

Revolutictfi was still recent, and the country rctiuifcd 
a strong dictatorship to carry it through the i^uropean war. ’ 
'^^^he was too energetic a ruler to give France a new con- 
stitutional monarchy, and the times were not suited to such 
an experiment. Yet he allowed some rude approaches to it. 

He recognised the people as the source of his power, and 
he opened to all Frenchmen the way to honour and ad- 
vancement. He sought to create in the Senate a new aris- 
tocracy which, as he^said, ‘should protect tj^e sovereignty, 
while the democracy elevates to the sovereignty*^.’ If his^ 
dynasty had been •peaceably prolonged, a national consti- 
tutional monarchy might in time have b%en founded upon 
these beginnings. But to. Napoleon himself the political 
rights of the other corporations were displeasing as limita- * 
tions upon ^is absolute .will, and hi.<4 fall involved all his 
institutions in the same ruin. 

• 

^ Las Casas, iii. 32. Conmare above, Book ii. cli. 10. The 

Best description of the ideal Napolcdiiic state, an ideal which was never 
■ practically lealised, is to be found in th^ /dees NafoUoniennes^ written 
by Louis Napoleon ia 1839. 

D d 
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The Charter The Charter of Louis XVIII (4* June, 1814) was in its 
essence a compromise between the old dynasty which re- 
turned from exile and the French people which had witnessed 
the Revolution and the rule of Napoleon, a compromise 
between the claims of the old monarchy and the new prin- 
■'ci])lcs of government, between legitimacy and the revalution. 
In form it was a free gift of the king, and emanated from 
his exclusive authority®. It contained other contradictions 
besides this, but at the same time it was better than the 
previous attempts to realise a constitutional monarchy in . 
France. 

While the forms of the English constitution had* been 
apparently copied, the spirit was altogether different. Greater 
power was allowed to the French than to the English king, 
or rather, as the Charter professed to be issued by the abso- 
lute authority of the monarch his power was less limited. 
But the French monarchy was much less secure than the 
English, not only because the character of the people vprs 
more unstable and prone to change, but because the RevO; 
lution had destroyed the aristocracy and had trained 
whole people in democratic opinions and tendencies. 

The peers (fairie)^ who shared tHe right of legislation with 
the crown and formed a supreme court for political offences, 
were, to be ‘a truly national institution, uniting the recol- 
lections of the past with the hopes of the future, the old 
regime with thf. new.’ But in reality the new nobles of 
Napoleon^s time were put too much in the background, an(J 
the old decaying aristocracy was too generfiusly treated. The 
hereditary peers \^ere very inferior to the English House 
of Lords, and could never be regarded as a permanent or 
‘ truly national institution.* The Chamber of Deputies was 
to replace ‘the old assemblies of the Champs de Mars as well 

*See the preamble: avons volontairement et par le libre 

eS^erdee de notre autorite royale accord^ et accordons, fait conoessioti et 
octroi k nos sujets . . . de la Charte constitutionnelle <rai suit.* 

^ * Bien que Tautorite toute eiUiere r^sidat en France dans la persoqne 
duRoi.’ 
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as ttfa third, estate of thg States General/ But it was really 
a pure plutocracy, and was emplAyed for the profit of the 
official class. The mass of the citizens, who were wealthy 
and civilised and had played an important part in the re^ 
volutionary period, could neither elect nor be.elected. The 
peasants, to whom the Revolution had given tee property 
and even political rights, were equally excluded, while the 
lower classgs were whhlly disregarded. The demoiy now a 
great political power in France, was not likely to support 
. a constitution which left it entirely unrepresented. 

The Revolution had strengthened two conflicting ten- 
dencies, thdt towards centralisation and that towards the 
extension of democracy. If carried to extremes, the one 
led back to absolute monarchy, the other to revolutionary 
anarchy. Tha Charter sought to strengthen and control 
the former, and thus to restrain tly latter tendency®. 

•The Charter survived the first popular storm, which was Revolution 
nsiised by th# absolutism of Charles X and by the revo- 
lutionary press. The party cry of Louis Philippe and of the 
Revolution of 1830 was that ‘the Charter^should be a 
reality.* But the hereditary was replaced by a life peerage, 
and the basis of the Chamber of Deputies was enlarged, 
though it retained its plutocratic character 

Then came a second storm, of which no one had foreseen Revolution 
the violence, and in February, 1848, the whole constitution, 
though better than^ what followed, and tl^ugh containing 
in itself the capability of improvement, was overthrown in 
• • • • 

• De TocqneviUe, Defnocra 4 y in America (tram* by Reeve), i. 93 ; * In ' 
the French Revolution there yrere two impulses in opposite directions, 
which must never be confounded — the one was favourable to liberty, the 
othei; to despotism. . . . The Revolution declared itself the enemy of 
royalty and ef provincial institutions at the same time ; it confounded 
all that had preceded it— despotic power and the checks to its abuses-* 
in indiscriminate hatred, and its tendency was at oece to overthrow and 
ta centralise. This double character of the French Revolution is a fact 
wnich has been adroitly handled by the^riends of absolute power.’ 

^ [The qualification for a vote was lowered from 500 to 200 francs of 
direct taxes. Even after this the number of electors was less than half 
a million, and this limited franchise^ was a prominent cause of the 
' failure of the Orleanist monarchy.] 

D.d 2 
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one day, the majority being too sui^prised and stuiiefk^d to 
resist a desperate minoritji^. For the second time the demos 
sought to rule France. 

^ The representative democracy of the first Revolution was ^ 
restored with a President of the Republic; but his authority 
was seriously checked and limited by the National Assembly, 
which was divided by bitter party passions, and wasted its 
strengthMn endless debates. The popular instinpt, however, 
turned again to monarchy, and a second Napoleon became 
t^ie conqueror and the heir of the democracy. Louis Napo- < 
leon seized upon the administration, and justified his action 
by the consent of the vast majority of Frenchmen. 

The constitution of the new Empire (1852) recalled rather 
the Roman than the English state. In fact, the Napoleonic 
ideas had a distinctly Roman character, and tlvjs commended 
themselves to the Romance element of the French Homage 
was paid to the majesty of the people as the source of ^11 
political power; the constitution was subject cto its consa^t,;*- 
the Legislative Body depended upon its approval ; even the 
imperial power was derived from its wilP^', and the 
was responsible to the popular voice. Democratic equality, 
so dear to the masses, was unreservedly recognised in the 
right of universal suffrage. Upon this broad basis the im- 
perial power was raised to majestic dignity. The initiative 
in legislation, the supreme control of politics, diplomacy, 
the army and tl^e official body, were placed in the Emperor's 
hands. Even the members of the council of state could be 
'dismissed at his pleasure. The constitutifin recognised only 
two great powers-^the majority of the people and the Em- 
peror. All that stood between them had the merest shadow 
of independence.'! Ministers were responsible only to 
head of the State, but some of them were, merely oratoi^^ 

*The constitution of 1859’ bore an external resemUance to the 
mpoleonic constitution of the yeu VIII (x8oi), but the differences 
Were really considerable. De Parieu, Pol. p. 201. ^ 

Napoleon Ill's title ran ;# * par la grace de Dieu et la volontc 
nationale Empereur des FTan9ais.' « 



Ch.XIV.] PJi OGRESS OF CONST! TUTIO/^AL MONARCH K 405 

• 

employed to defend the government in the Chamber, and 
these men sometimes obtained an influence dangerous not 
only to the representatives but also to the Emperor The 
power of the Legislative Body was negative rather than 
positi^ ; it might reject but it could not imprq^ye a harmful 
or unjfUst law ; it had no initiative, and could only confer 
with the Council of Stgte about proposed changes J)y means 
of commissions. The Senate was professedly created to 
defend popular liberties, to maintain the constitution, and 
in exceptional cases to take the initiative in proposing re- 
forms. But it was by its nature aristocratic, and its members 
were compelled to adhere to the Emperor, partly by the facf 
that they owed their dignity to him, and partly by the social and 
party relations of France. The chief objecUof the govern- 
ment was to maintain harmony between the Emperor and 
th^ masses, and therefore very scanty liberty was allowed to 
OOTOsition either in the chambers or in the press 

This autocratic constitution failed to satisfy the revived 
for popular liberty. Napoleon III was compelled to 
make concessions ,in the direction of constitutional mon- 
archy A senatorial decree (Sept 1869) granted to both 
Houses the right of initiatioif, allowed ministers to become 
members of them, and made the latter responsible to the 
Senate. These changes were submitted to the people, and 
approved in the /flrdisdfe of 1870(20 April) by 7,350,142 
votes to 1,538,825. • • 

* But these con«aessions failed to save the constitution in 
the crisis which was brought about by the collapse of 
Napoleon’s policy anji of the French army in the war with 
Germany. A new revolution in Parig (4 Sept. 1870) 
• 

De Parien, Poi, p. 204, who alludes to M. ^ouher, but without 
ng/eationing his name. 

In the RSveries Politiques of LoniwNapoleon, which were writt|ii 
as early as 1832, is to be found a sketch of a French constitution, which 
bears the same relation to the constitution of 1852 as the ideals of 
youth to the ripe judgment of maqhoo 4 

These concessions commenced with the decrees of Jan. 19, Feb. 5, 
March 14 and 23, 1867. 


Revolution 
of 1870. 
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abolished the Empire and again tried the experiment of a 
Republic \ 

III. Ro- The changes experienced by France in the revolutionary 
c:Sfc.ctrie«. perfod and afterwards exercised an important influence upon 
other, and »,.espccially upon the Romance, countri£,s. In 
Italy the victorious arms of the French established republics 
on the ^odel of their own ; and afterwards Napoleon I 
erected vassal kingdoms both in Italy and Spain which were 
copies of the French empire. It seemed as if the constitu- 
tion of modern Europe was to be dictated from Paris, but * 
the fall of Napoleon’s supremacy was immediately fatal to 
'his ephemeral creations. 

More important in the development of constitutional 
monarchy, though also of only short duration, were the 
constitutions proclaimed in 1812 in Sicily and Spain. 

Siriiy. The constitution of Sicily, which was mainly the work; of 
Lord William Bentinck, was naturally modelled upon th ^o f 
England. At the same time the aristocratic traditions o/the 
Norman period were made use of, and the modern theQ(|U 9 & 
the division* of powers was more clearly recognised than in 
England. The legislative power was given to the Parliament, 
which, however, included only the two Houses without the 
king. The king had to confirm laws, not as a part of Parlia- 
ment but.as a separate and external power The Chamber 
of Peers consisted of the Sicilian barons and prelates. The 
secular peers were hereditary, but the kfng could create new 
•peers among nobles who possessed a not revenue of 6006 
francs. The Lower House consisted of representatives, 
and a very small income was sufficienf qualification for the 
suffrage or a seat.. 

The executive power rested with the king, bu'c his minis- 
ters and privy oouncillors were responsible to Parliament 
for its exercise. In all^ important matters the king WiS 

^ ^ [The existing French constitution was drawn up by a National 
Assembly in 1875 (25 Feb.). For an analysis of it ^mombynes, 
Les Comtititfiom Europhnms ^Paris, 1883', ii. pp. 1-166.] . 

Articles 1, 2,‘ and 14. A German translation of the constitution . 
appeared in the Portfolio for 1848. 
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boun*d to consult his Privy Coupci], and in some, e.g. the 
bringing of troops into Sicily, the appointmdht of foreign 
officers, the creation of new magistracies, or the granting of 
pensions for political services, he had to obtain the conserft 
of Parliament. • 

Thf judicial power was exercised in the kin^s name, but 
* only by the officials fixed by the law.* Each Sicilian was 
allowed to resist any iftegal restraint ; the censorship, except 
for theological works, was abolished; feudal rights were 
• suppressed, etc. ^ • 

It is obvious that this constitution was an imitation of 
English forms, with 4 certain admixture of the theories put 
forth in the French constitution of 1791. The republican 
element preponderated in both, but in Sicily the contrast 
with monarchical tradition was the more marked because 
the absolutist court of the BoiirlK>ns could not endure the 
constitution, and the quarrel between the clericals and the 
jafeobins was^fought out with all the heat and frenzy of the 
^southern character. When Naples was restored to the king, 

^ he felt himself strong enough to revoke th& constitution 
which he had sworn to observe, and to restore absolute 
government. But this first effort to combine the political 
forms of England with the theories of the French Re- 
volution, and thus to form a new constitutional system, 
remained a model for many subsequent attempts in the 
same direction. $ • 

• Similar theories about the constitutional 5 tate and thp *• Spain 
division of the three powers inspired the very complete con- 
stitution which was issued by the Spanish Regency (March 
19, 1812) at a time when the king was a prisoner, and great 
part of thftcountry was in the hands of th*e French. It took 
as its model the French constitution of 1701, and proclaimed 
tjie principle that the people is sovereign ^ Art. 3), but at the 
same time it allowed very extensive rights to the ki^g. 
Legislative power was, entrusted to the ‘ Cortes combined 
with the king* (Art. 15), and 4 he latter was also charged 
with the ‘supervision of justice ’ (Art. 171). But reiterated 
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votes on the part of the fortes could compel th&, king to 
sanction a law. I'he Spanish constitution differed very , 
essentially from the English, because it did not admit an 
^‘ntexmediate Chamber of Peers, but placed the king faos to 
face with one assembly of national representatives, the 
Cortes ^ \ 

In spite of its defects and the want of enthusiasm with 
which it Vas received, this constitution became popular after 
its arbitrary abrogation by the restored king, Ferdinand VII 
(Alay 4, 1814), and several attempts were, made (in 1820 and • 
1836) to restore it by force. The Estatuto Real oi 1834, 
.which gave Spain a representative, government, was in-* 
sufficient to satisfy the people. In 1836 the Queen-Regent, 
Christina, was compelled to recognise the constitution of 
1812, and in the next year the influence of* the progressist 
party obtained the formal sanction of a new constitution 
based upon that of 1812, with partial modifications taken 
from Esiatuto Real. This recognised the*king’s rigWfte) 
sanction laws without limitation, and established two houses^r 
a senate and a chamber of deputies A revision of the 
constitution in 1845 (May 23) by the moderate party 
{moderados) brought it nearer to the French Charter of 
1830'". 

Even this did not terminate the constitutional struggles, 
and the country continued to be tossed alternately by clerical 
reaction and radical anarchy, by court intrigues and military 
^dictatorships. The misrule of the bigoted Queen Isabellao 
l)rought about a new revolution in 1868, which expelled 
both the Bourbons* and the Jesuits. For a long time the 
monarchical party looked round in vain for a king, until in 
1870 the duke of Aosta, second son of the Italian king 
Victor Emmanuel, accepted the offered crown as Amadeo I. 

A German translation of constitution is to be found in Pblifi, 
263 ff. ; and in Schubert, Fir//, ii. 44 fT. Comp. Gervinns, Geschichte 
'dtfs XlX. JahrhundertSy ii. 135 ff. 

BUlaii, Europ, seit i8a8, p. S3i. 

Schubert, Verf, ii. 105 ff. anti 116 ff. [See also l^ferriere et Batbie, 
ConstUntiom d'Eurepc et d ' Amlrique, p. 474.] 
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For a time there seemed a favoiyrable prospect for consti- 
tutional government, but before long the king >fas disgusted 
by the ceaseless conspiracies, and abdicated of his own accord 
(February ii, 1873). Soon afterwards the military ppirty 
seized the government, and prepared the way for the re- 
storatiSn of constitutional monarchy with the young Alfonso 
XII, who was proclaimed king on the ist of January, 1875. 
Meanwhile «the Bourbon claimant, Don Carlos, supiforted by 
the priests and the legitimists, had been striving to assert 

• his hereditary riglits in the northern and Basque provinces, 
with no result except to increase the misery of the people. 

• In 1876 a Cortes wa% summoned to draw up a new con-, 
stitution, which was approved by King Alfonso on the 30th 
of June. According to this the nation was to be re- 
presented by a Senate, of which the members were partly 
senators by right, partly nominated by the king, and partly 
elected (Electoral Law of February 8, 1877), and by a 
Ciftmber of Deputies (Electoral Law of December 28, 

•€87^) ^ 

'rhe Spanish constitution of 1812 was imitated in the 3. Portugal. 
Portuguese constitution of 1822, which, however, was never 
fully recognised. In 1826 Don Pedro, to strengthen the 
position of his daughter Donna Maria da Gloria, drew up a 
new constitution, which better preserved the monarchical 
principle, and also, following England and the French'^ 
Charter, added to die Chamber of Deputies a house of 
diereditary and lifyieers. This constitution recognised fouj 
powers; (i) the legislative power, belonging to the Cortes 
under the sanction of the king; (2) the mediating power 
{fnoderador\ held by the king, ‘as the supreme head of the 
nation, to maintain the balance and harfnony of the other 
political powers ; ’ (3) the executive poweij in the hands of 
kjng and ministers; (4) the judicial power, entrusted to 
independent courts^’. • ^ 

^ [Foe an analysis of this constitliticm, see Demombynes, I. 398 ff.] 

'’Articles ii, 13, 71, 7*;, 118 of |he Constitution of 1826. Both 
constitutions are given in Pulitr., ii. 299 ff. ; the latter in Schnbert, Verf, 
ii. 148. [&e also Laferri^re et Balbie, p. 488.] 
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Even after the victory pf Don M 4 guel and the absolutists 
who would 'have nothing to do with either constitution, , 
two parties continued to strive with varying success, the 
•democrats for the constitution of 1822, and the ‘chartists' 
for the chartelf of 1826, In 1838 the latter constitution was 
revised, and hereditary peerages and the council of state were 
abolished The mass of the people took little part in these 
changes^'of institutions. Nevertheless, under the influence 
of the modern Coburg dynasty, political conditions have 
developed more successfully and peaceably in Portugal than* 
in Spain 

.. Constitutional monarchy made its way from Portugal to* 
Brazil, which became independent of the mother-country in 
1822, and there underwent the same struggles and the same 
alternations of fortune, but also made the sahie progress, as 
in Europe. [The monait:hy was overthrown in 1889.] ^ 

Ii,t took a long struggle to free Italy from the degrading 
yoke of absolute rule. Although the Napoleonic kingdSms 
of Italy and Naples had been nothing more than liigited 
autocracies," the absolutism of the restored Bourbon and 
Hapsburg princes was endured with impatience by the 
people. Secret conspiracies* and open revolts struggled 
against the cruel reaction, and were only put down with the 
^ help of foreign arms. When the king of Naples agreed in 
1820 to grant his subjects the Spanish constitution of 1812, 
Austrian troops' at once stepped in** to restore the old 
^despotism. The movements between 1^30 and 1840 were 
equally futile, as the massive power of Austria, on which the 
dynasties leaned for support, was always ready to suppress 
any attempt at constitutional government. 

It was only after 1840 that the spirit of reform obtained 
greater krength by allying itself with the national desire for 
freedom from foreign rule. In 1847 all Italy was rousqd* 
Sknd the movement seemtd to have the suppdrt of the new 

Schabett, Verf, ii. 173. 

^ [ For the contemporary conititution of Portugal, see Demombynes, 

1. 487.] 
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P^>e/Pius IX. Even before thci outbreak of the Revolu- 
tion in Paris, Ferdinand II in Naples, and Charles Albert in 
Piedmont, were compelled to establish constitutions. But 
the former hastened to destroy the work as soon as he CQuld* 
do so with safety, although he had sworn to maintain it ‘in 
the natie of the Holy Trinity The result of liis treachery 

was thdt, when his son Francis II was urged by necessity to 
restore constitutional government in i860, the people re- 
fused to trust him, and the dynasty was expelled. 

• In Piedmont matters went better. The House of Savoy 
adhered with rare determination to the constitution of the 
4th of March,. 1848, y^iich Charles Albert had accepted on 
the model of the French Charter of 1830. It is true that 
Charles Albert failed in his design to form^ a kingdom of 
Italy under hi^ sceptre. The victories of Radetzky checked 
hij ambition, and perhaps preserved the peninsula from the 
flood of a premature democracy. But even in this period 
ofTfeaction ViAor Emmanuel remained loyal to the promise 
«of j^s father. His wonderful successes in 1859 and i860 
were to a great extent due to the confidence which the 
Italians felt in his loyalty to the constitution and the nation, 
and in the great statesman, Gavour, whom he appointed to 
manage hisaflairs. French assistance drove the Austrians 
from Lombardy, the new national kingdom extended itself 
over the principalities of central Italy, and the bold campaign 
of Garibaldi added •to it Naples and Sicilyj^ With the help 
•of Prussia Venice ^as annexed in 1866, and fiT]ally, in 1870,, 
the Franco-German war compelled the French troops to 
evacuate Rome, and enabled the Italians to occupy their old 
capital. The German victories destroyed the last eccle- 
siastical State of Europe. The new Itafian monarchy has 
remained firmly constitutional, and even the republican 
pj^rty followed the example of Garibaldi in recognising this 
form of government as best suited for existing conditions. § 

Belgium forms the transition from the Romance to the 6. Belgium. 

• 

*• Proclamation of 8 Feb. 1848, in the Portfolio ^ i. 64. 



412 


THE FORMS OF THE STATE. 


VI. 


German States. The Belgian constitution of 
copied frorA the French Charter of 1830, but makes greater ^ 
concessions to the burgher democracy. This is seen in the 
•'assertion that ‘all powers are derived from the people’ 
(Art. 25 : one must remember that Belgium had no native 
dynasty, and was compelled to call in a foreign king); in the 
rejection of class distinctions (Art. 6), and in thfe wider 
suffrage'. The system of two chamoers is retained, but the 
Senate is elected only for a period of eight years, and the 
•electors are the same as for the Chamber of Deputies, the* 
only distinction being that a higher qualification of age and 
• property is required for senators (the original plan was to 
give the nomination of senators to the king). Under the 
wise and statesmanlike rule of Leopold of Coburg, Belgium 
was very little affected by the crisis of 1848, and has since 
continued to increase in*-prosperity in spite of the passionate 
contests between the ultramontane and liberal parties*®. 

IV. Teutonic In Scandinavia the constitutional system*' hits had 
mSe** culiar history. In Sweden, the Diet was composed in thp 
I"*sweden f»*^’teenth century of four estates, each with a separate vote, 
viz. the nobles and knights, the clergy, the citizens, and the 
peasants. The kings were often compelled to rely upon the 
two lower orders for support against the great 4>ower of the 
nobles, whose influence was chiefly exerted outside the Diet 
in the Council (comprising both the Council of State and 
the ministers).® Gustavus III was the first to break through 
.this preponderance of the nobles, which threatened both 
the existence of the crown and the security of the country, 
by opening (1789) political offices, except- ‘the highest 
offices of the Sta'e and the Court,’ to' non-nobles. 

The Swedish Constitution of the 7th of June, 809 is a 
development from the earlier constitution of 1772 The 

Theodor Juste, Gesch. derGriindungdercmsiUutiofiuUm MonarHni 
fn Belgietiy 1850, 2 Bde. [For fuller details of the Belgian constitution,^ , 
see Demombynes, i. 236 fF., and for the complete text, Laferrito et Batbie, 
p. 66.] 

Sbhubert, Verf, ii. 368. [Laferriire et Batbie,' p. 321.] 

Schubert, ii. 349. 
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functions of the Council pf State and the four secretaries of 
State are regulated with much greater care and precision than 

* in other modern constitutions, and the exclusive pretensions 
of the nobles to fill these posts are restricted. The estates ^ 
remained until recent times four in number,, and without 
their cc^sent the king could neither change the constitution, 

. issue laws, nor levy new taxes. As a rule a majority of three 
estates boun^ the fouiih, but in the case oi constitutional 
laws all the estates and the king must be unanimous. 

• In many points this constitution recalls the mediaeval 
organisation of Germany. Although presenting many ad-* 
vantages it fias found, outside Sweden, little attention and 
no imitators, mainly because the division of estates made it 
difficult to obtain a decisive expression of the national will. 

In 1866 the ordinary system of two chambers superseded 
the four estates ^ , 

Far more democratic is the Norwegian constitution of the a* Norway, 
4tl7^ November, 1814. The Swedish king (Charles XIII), 

^hom the peace made king of Norway also, was compelled 
by dfircumstances to accept the constitution which the Nor- 
wegians themselves had drawn up in the spring of 1814, to 
secure their personal freedom ^and independence. Legisla- 
tion is the function of the people and exercised by the 
Storthing (Art. 49). The king has the right of sanction, but 
cannot reject a law which has been passed three .times by 
the Assembly. Tlje Storthing is chosen^ by the people 
(mostly landed proprietors), and then divides itself into two 
chambers, the Lading and the Odelsthing, ITie executive* 
power belongs to the king, his ministers •being responsible. 
Subsequent efforts to -extend the royal power and to create 
a political aristocracy have all failed. The opposition of 
the free peasants and citizens to both changes has been the 
more vigorous because of the jealousy witAi which Norway 
hSs maintained its independence qf Sweden®*, 

^ [Rigdagsordnung u, Riddarhu^dnungvon 22 June, 1866.] * 

^ S^nbdrt, Verf. ii. 404 ff. Comp. art. Norwegen in the Deutsche! 
Staisw^terbuch, [The constitution 4 b to be found in Laferricre et 
Batbie, p. 372.] 
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i. Denmark. In Denmark the revolution of ;,66o was directed against 
the nobles,, and the assistance of the citizens made the 
monarchy absolute. It was not till the present century that 
, constitutional government was introduced, at first in the in- 
complete forip of provincial estates (law of 28th May, 1831), 
but made ^nore democratic by the fundamental la\\ of the 
5th of June, 1849. struggles of Danes and Germans 

have turned upon the difference of Nationality rj-ther than of 
constitution. In 1866 (28th July) a revision of the con- 
stitution was made by the king and the Rigsdag (composed* 
of two chambers, Lands thing and Folkethingy. 

4. Holland. In ihc modem kingdom of the Netherlands, which re- 
' placed the old republic of the United Provinces and the 
later Na])oleonic kingdom of Holland, constitutional mon- 
archy was at once introduced (28th March, .1814, and after 
, the union of Belgium by,a new law of 24th August, 1815). 

The new constitution of the 14th of October, 1848, was*an 
advance in the same direction, and the constitutional spirit 
has been lately strengthened in Holland. 

V. German Tlic old ‘^Roman Empire of the German people * haJ^be- 
kmpliri. ** come a powerless dignity in the last century of its nominal 
existence. All real power was in the hands of the princes, 
amongst whom the emperor only retained an influential 
position as Archduke of Austria and King of Hungary and 
Bohemia.. 

But in their own separate territories jnost of the princes 
had broken through the restraints imposed by their estates^ 
^nd had established absolute governmdiit. Their power, 
derived from imperial offices which had become hereditary, 
was, after mediaeval fashion, half theociatic, half patriarch^. 
It was extended by the Roman conception of sovereignty, 
and acknowledged no restraints except the slight bond of 
obedience to the L*mpire and the obligation to appear before 
the Imperial Chamber {Rfichskammergericht} and the Aul& - 
Cbuncil {Reichshojfrath), 

/[For the Danish CoriStitutiai, which was voted on Nov. 7, 1865, 
and sanctioned July aS, 1866, see Laierri^re et Batbie, p* 399.] 
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Th^ first State to establish this independent absolutism Rise of 
was Prussia. While Austria greW into a gre^t European 
* power almost outside the Empire, and became the rival of 
France, a new State arose in the north, and rapidly acquired^ 
streftgth in a contest with the mediaeval empire, w^hich Vas 
waged ^owever in the spirit of German nationality. The 
Austrian and Catholic houses of Hapsburg and Lorraine 
rested for su{)port up(:|n the imperial dignity, traditional 
rights, the nobles, the clergy, and an army composed of 
^ various races ; while the Protestant house of Hohenzollern 
became the representative and the champion of the national 
liberty and sjurit of Germany. 

Frederick tht Greatfi 740-1 786) deserves to be reverenced ^ 
as the father of constitutional monarchy upon the continent. 

If he had beer^ better understood by the peoples and more 
imitated by the princes, the transition from the absolute to 
thd constitutional form of State would have been much 
ea^^ to accojpplish. No one has more energetically con- 
tended against the doctrine that the king is the lord and 
fhas'^r of his State; no one has more definitely^ maintained 
that monarchy is an office and the king only the chief servant 
of the State. The w'hole mediaeval theory of divine right 
and proprietary rule he unhesitatingly rejected. That he 
neither revit^ed the old constitution of the estates, nor 
created new representative institutions, is easily explicable 
by the fact that he was too far ahead of his subjects, who 
were not yet ripe for a share in the government. But he 
prepared the way ^r constitutional monarchy*: (i) by car-* 
rying out the principle that the royal rights are duties to the 
State, (2) by liis legislation (the Preussische Landrechi\ and 
(5) by compelling all officials to discbai^e their political 
duties with zeal and fidelity. • 

The French Revolution led Germany astiay from the path 
marked out by Frederick, as it m^de the princes timid and 
the people radical. ^ * 

The constitutions which Napoleon’s influence established J 
in the States of the Confederation of the Rhine may to the Rhine. 
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' * some extent be regarded as marking the transition tof con- 

, stitutional njonarchy. TKey cleared away the last remnants 

of the old estates, collected the fundamental laws into a 
single act, and gave a sort of representation, though despic- 
• ablfe and powerless, to property, industry, and education. 

The Con-* The dcsircrate effort of the War ot Liberation freed 
isxsl* ° ( Germany from the foreign yoke, and offered a favourable 
opportunity for introducing the njpdern organisation in 
a national and liberal spirit. The few great statesmen that 
the country posses.sed, Stein, Humboldt, and at first Har- 
cienberg, wished for such a change, and ‘Frederick William 
III had publicly expressed himself favourable to it. But 
' the absolutist sentiments of the Gefman dynasties and of 
the noble and official classes were too strong, the Revolu- 
tion had inspired an overwhelming mistrust, of all modern 
ideas, and the political education of the people was still 
very immature. Both the German confederation and tiic 
sovereign states which composed it retajjned absgj^tc 
government, only slightly limited by recollections of the 
provincial estates. The 13th article of the Act which ^on-*^ 
stituted the confederation, declared that ‘in all States of 
the Confederation there shall be a constitution of local 
estates * {landstandische Ver/assung), but the Austrian 
statesmen expressly provided against any interpretation of 
this phrase to imply a ‘representative or constitutional 
monarchy.' ^ 

Constiiu- It was quite ^exceptional when a few states established 
twns after ^ Constitutional monarchy imt. imitation of the* 

French monarchy,! but modified by survivals ot the old 
provincial estates. The lead was taken by tlie Duchy of 
Nassau (2 Sept. /814), where thfe constitution was very 
short-lived, by Luxemburg (24 August, 1815), and notably 
by Saxe-Weimar-Eisenach, which presented the rare spec* 
tacle of a prince, Karl August, personally inclined to free 
iiistitutions. 

More important was the action of the SouAern l^tates— . 
Bavaria (26 May, 1818), *baden (22 August, 181^), and 
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Wiirlemberg (25 Septejnber, 18^9) — where the far-sighted 
government had first to put down the opposition of the old 
estates. These States adopted constitutional government 
from politic motives, in order to strengthen themsQjvear 
against the greater States which were despotionlly ruled. 

Th«r example was followed by the Kingdom* of Hanover 
(17 Dec. 1819), the Grand Duchy of Hesse (17 Dec. 1820), 
and Saxc-IV^einingen (:^ August, 1829). • 

All these constitutions gave ample powers and rights to 
the king. In fact, monarchy was more secure among the 
conservative Germans than in France, and as long as it 
understood and followed the advance of liberal ideas, was , 
allowed the management of public affairs with more con- 
fidence than was felt elsewhere. 

The arrangement of the chambers was copied from the 
English and French models. liut the upper chambers, 
cofhposed for the most part of the landed nobility {Grund- 
adc.l^ whose claims and ideas belonged to the past, with 
the addition of a few officials dependent upon the court, 
coulfl never acquire sufficient respect and auttority. The 
lower chambers were less plutocratic than in France, but as 
they followed the lines of th^ old estates, they were often 
declared to be ‘ class rather than representative * institu^ 
tions. This, however, is unfair. The distinction between 
the mediaeval organisation of estates and the modern repre- 
sentative government is not that the latter dq^s not recognise 
Jhe difference of estates among the people, byt that it is , 
national^ and lays ^ess rather upon the unity of the nation 
and the Statg than upon the special intefests of the classes 
that compose the nation. Now this modern principle is 
expressly recognised, for example, in the ^Bavarian Consti- 
tution, which calls upon the deputies to swear ttfat they 
will ‘ consult for the general welfare of the whole land with- 
otft regard to separate estates or classes.’ , 

The development of constitutional monarchy was hin- 
dered for many decades by the distrust and hostility of the 
governments of the two great States of Germany. In 
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Prussia all efforts at reform failed, find instead of the pro- 
mised representation of the people, only provincial estates 
were granted. The Austrian Government believed that 
absplute government was the only means of maintaining 
the unity of- its various provinces. The German Con- 
federation airected all its activity to maintain the S(r -called 
' monarchical principle,’ and to establish a police supervision 
over the people. ^ 

The French Revolution of 1830 led to new movements 
fn Germany, and impelled a number of States to introduce 
the constitutional system. The electorate of Hesse received 
. a constitution (5 Jan. 1831) which was devised to protect 
popular liberties against the despotism of the prince. In 
Saxony a constitution was modelled upon that of Bavaria 
{4 Sept. 1831)*; and Hanover obtained a new fundamental 
law (26 Sept. 1833), which was, however, rejected by the 
next king, Ernst August, and only restored in 1840 ifii a 
modified form. . ^ 

Thus, in spite of the hostility of the two great States, 
constitutional government steadily advanced in GenBany, 
although it was often more formal than real, and suffered 
much from an officious bureaucracy and from the conflicts 
of parties both within and without the assemblies. 

At last, on the 3rd of February, 1847, Frederick William 
IV issued a patent creating a common Landtag for Prussia 
on the basis o^ the old provincial estates. This assembly 
received the right of advice in legislation, of consent to new . 
taxes, and of petitioning about int^Aial affairs. Thus 
Prussia stepped fi^m the class of absolute to that of limited 
monarchies, and began to draw nearer to the representative 
states of Germany. The impulse had been given to the 
introduction of the modern system, and the constitution 
was the strongef for preserving the connexion with existing 
gelations instead of simply copying the ordinary forms ' 
constitutional government. , Although the rights of tt^ : 
Landtag were miserably ^insufficient, progress had becOh^ 
possible, and the defects of the constitution, tni^ : ^ 
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removed ^ as the people; advance^ in political education. 
Unfortunately the government was so hostile t« the legiti- 
' mate wishes of the Landtag that it lost the confidence even 
of moderate parties. When Europe was shaken by the, 
political earthquake of 1848, the new edifice collapsed. ^On 
the Stlf of October, 1848, a new constitution waft drawn up, 

. which was mainly the work of the democratic and revolu- 
tionary part); Six monihs later the king issued an electoral 
law (30 May, 1849), which led to the drawing up of the 
• revised constitution of the 31st of January, 1850®*. Sincej 
that date many important changes have been made, mostly 
in the direction of strengthening the central authority. 
Although the constitution had many and serious defects, 
it has furnished a legal basis for political life in Prussia. 

The events of the next few years proved that the spirit of 
the constitution had not been so generally accepted as the 
form. Dissatisfaction was shown by the upper house 
{IftmenMus) f^hich was composed of the representatives 
Ijf absolutism and of mediceval chivalry. The monarchy, 
accustomed to unchecked power, found it har^ to accept 
its altered position. It was only gradually that the popular 
representatives (Ifaus der Alf^ordneten) became conscious 
of the limit§ of their power and of the great gulf which 
separated the Prussian government from the parliamentary 
system of England. But during the obstinate and bitter 
struggles between reform and reaction, bqjween authority 
gnd liberty, the constitution took deeper and deeper root, 
and hostilities graSually gave way to the sense of duty' 
towards the^tate. In the fire of the •war of 1866 with 
Austria all the elements- of opposition were fused into 
unity. . • 

Austria was also taken unawares by the Revolation of Auttria 
1848. The various peoples, who had hitherto been held 
id^ether by the Hapsburg dynasty„now struggled for separa- 
tion and Vienna was for a mcpnent in the hands of youthful 

** Tbs text is to be found in Zacharia, Ou deuiscAen Verfassungsgeseiu 
Ar.CligtuUttrt,p,U^. [See alM Ufertiire rt Batbfe, p. 138.] 

K e * 
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and inexperienced enthusiasts. Unity disappeared fevery- 
where except in the army, the last bulwark of the monarchy. 
The victories of the army enabled the Austrian statesmen 
*to recover the reins of government, and under the pressure 
of internal ,^a!id external dangers, they undertook to recon- 
struct a new and more united State. The constitution 
which was granted on the 4th of March, 1849, was the first 
attempt'to organise the Austrian en/pire upon the principles 
of constitutional monarchy. But the experiment was never 
put into practice. It seemed impossible to unite in a single • 
assembly peoples which varied so completely both in race 
and in civilisation; and the revolt or Hungary made it more 
essential than ever to retain a dictatorial and united govern- 
ment. As the ruling dynasty had always been the connect- 
ing link between the Austrian provinces, it was thought best 
to concentrate all powers over the State in the hands of the 
emperor. An imperial patent (20 August, 1851) declared 
ministers to be responsible to the sovereig.i alone ;i?-by a 
cabinet decree of the same day the imperial council 
{Jieichsrath^ was transformed into a crown council ; aSfei by 
another patent (31 Dec.) the constitution of 1849 was sup- 
pressed. A decree of the oabinet (31 Dec.) promised the 
erection in the crown lands of deliberative^ committees 
composed of the nobles, lesser landowners, and industrial 
classes®*^! But in reality absolute monarchy was restored 
with a machinc-like body of officials c to carry out its will, 

. with a moral support in the Catholic clergy, and a materi^ 
support in the strong army. 

After 1858 absolutism suffered a series jpf defeats in 
Prussia, Bavaria, Baden, Wiirtcmbdrg, the electorate of 
Hesse, &c., an<f in the Italian war of 1859 Austria dis- 
covered the powerlessness of her three props, the bureau- 
cracy, the army, and the clergy. Again the imperial 
government saw no way of escaping from its financial slhd 
political difficulties except in •granting a representative con- 
stitution. In an imperial diploma of the 20th of October, 

^ Zacharia, p. 62 ff. 
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1860/this resolve was aonounced^and an attempt was made 
to carry it out in the Fundamental Law of •the 26th of 
February, 1861. 

4-ccording to the diploma the powers of the monajchy* 
were to be brought into harmony with ‘ the consciousness 
of historic rights in the various kingdoms anS provinces/ 
Each people was to have its own Landtag with partial 
autonomy, and at the Isame time all were to co-operate in 
the general Reichstag both in legislation and in controlling 
the imperial government. There were to be two Reichstags^ 
one for the whole monarchy, the other for the western pro- 
vinces. This, constitution, however, had only a tentative . 
existence, as the Hungarians refused to send deputies to 
the Reichstag. 

An imperial* declaration (20 Sept. 1865) suspended the 
action of the Reichstag and again freed the government 
from its control. But the disasters of 1866 brought about 
a new change.® After the defeat of Koniggratz [or SadowaJ 
,4nd jhe treaty of Prague with Prussia, earnest negotiations 
were carried on with Hungary, which steadil)^ refused to 
give up its ancient rights, or to exchange them for a Con- 
stitution that was merely a gift from the emperor. At last 
they agreec^ to make peace on condition that the legal 
continuity of the Hungarian Constitution should be ac- 
knowledged, that the laws of 1848 and the independence 
of their kingdom should be preserved, s^d that all the 
tncroachments that had been attempted should, be declared , 
null. This was virtually the restoration of dualism. Hence- 
forth there i^ Reichstag and a ministr/ for Hungary, and 
another Reichstag anfl mfnistry for the Austrian provinces 
on this sid^ of the Leitha- A series oP law^s from 1867 
onwards organised the responsibility of ministers, the 
method of representation, the judicial and civil administra- 
tion. The suspended constituti(»n, so far as it was apg 
plicable, had to be. revived. . The two Diets appointed a 
joint assembly (‘delegations’) which was to act with the 
three common ministers, viz. those of finance, war^ and 
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foreign affairs, in arranging a general policy for the whole 
empire. It*^ is doubtful whether this compromise will be 
permanent, but it is certain that neither Austria, Hungary, 
nor Bohemia would tolerate a return to absolutism, and 
that, though* they may differ as to forms, they are un- 
animous in the desire for a constitutional monarchjlf'which 
shall secure influence and control to the national repre- 
sentatives. ^ 

The attempt to extend constitutional forms from the in- 
dividual states to the German Confederation led to the* 
drawing up of a constitution (28 March, 1849) which was 
to embrace all the German states . except Austria. The 
Prussian kings were to be hereditary emperors ; each state 
was to be represented in a federal senate (Statenhau$\ and 
the German people were to send deputies* to a national 
assembly ( Volkskaus), But the scheme was never carried 
out. Austria prepared for war rather than accept such 
a solution of the German question; the Mng of P<«issia 
would not accept the imperial crown from the hands of thf^ 
national assembly ; Bavaria refused its adhesion ; and the 
nation itself was not sufficiently decided. Dynastic and 
separatist influences were stronger than the sense of na- 
tional unity, and were able to foil all later efforts, especially 
those of Prussia, to unite Germany more closely under a 
constitutional monarchy. The war of 1866 was necessary 
to overcome the obstacles interposed by Austria and the 
ruling dynasties, ^ ^ 

The North German Confederation (i6 April, 1867) can 
only be called a constitutional monarchy with considerable 
reservations. The direction of ‘a common policy was en- 
trusted to the Prussian king as hereditary President and 
General of the Confederation. He was aided by a Federal 
Chancellor, named by himself but responsible, who was the 
head of a Chancery foi* carrying out the ' administration*. 
The executive power, therefore, resemble^ that in a con- 
stitutional monarchy. On the other liand, the Pte^dent. 
was checked, not only by the JReickstag^ containing 
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' ^ntatives of the Germjin nation^ but also by the Federal 
Council {Bundcsrath\ in which* the governiQents of the 
allied States had seats and votes. These two bodies 
exercised the legislative power and controlled the federal 
administration. ^ * 

Th^ constitution of the German Empire (i6tl* April, 1871) German 
strengthened the monarchical element by the addition of the 
imperial tit\p. But ev^ in the present day the Emperor has 
only a limited right of veto in the case of certain military 
• and financial measures ; he has no independent and direct 
share in 'legislation ; and the Federal Council (Bundesrath) 
is not merely a legislative senate, but a joint ruler of the 
empire. To some ^extent, therefore, there is a collecHve 
government of the various princes and local rulers, and this 
is more like an aristocracy than a monarchy. The mixture 
of ‘principles in the Empire, whiph Puffendorf declared to 
Hh monstrous two centuries ago, has not yet been fully 
clewed up. J^ut in s[)ite of peculiarities and inconsistencies 
^^the constitution of Germany has shown both force and 
viriflity, and if * monarchical power and unity, with the re- 
cognition of national rights and liberties, forms the essence 
of constitutional monarchy, jnust certainly be regarded as 
belonging ^to this class of States. 

Looking back over the whole subject we see that the J 
system of represejitative or constitutional monarchy has 
obtained a most decisive predominance^in Western Europe. 
Almost every ciVRised European State has recognised nOt 
only personal rights but the political •rights of the nation 
and of the classes composing it, and has admitted national 
representgLtives to a share in legislation. Monarchy is no 
longer absolute and unlimited, but has become a supreme 
legal power {oberste Rechtsmacht) limited by the rights of 
*the subjectsi ^ 

But in other points th^ constitutional forms are ifery 
varied. In England the moparchy is surrounded by a 
powerful aristocracy, and the actual conduct of affairs is 
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dependent rather upon the majority in Parliament and the 
ministers who are responsible to it, than upon "the in- 
dividual will of the sovereign. On the continent there is 
no aristocracy which enjoys such power and respect. There 
the Memocratic clement is the most prominent after the 
monarchy : rristocracy has only a moderating and mediating 
influence. The constitutional struggles on the continent are 
between ^lonarchy and democracy, w^ich are alleys striving 
to find their projicr relations to each other and to the whole 
State. Each contends for exclusive rule and the suppression 
oT its rival, but the momentary defeat of either has always 
been followed by a sudden revival. Cori^titutiorjal monarchy 
‘onr the continent avowedly strives to assume an organic form 
which shall give its proper rights to each part of the body 
politic, to the monarchy its full power and ftiajesty, to the 
aristocracy dignity and fcfluence, and to the demos peace 
and liberty. ^ 

On the continent generally, and especially ip, France 
before 1870] and Germany, monarchy is the active head of 
the State, not only in form but by the w^hole character oHhe 
constitution.*' Only when it comes into conflict with national 
instincts, and with the great current of history, is it checked 
by the incalculable force of public opinion which, as a rule, 
is passive and stationary. Except in such a case as this, it 
is far stronger than aristocracy, which in Germany is willing 
to serve the crown for its own ends, and^in France murmurs 
in impotence ; it^ls stronger even than the national represen- 
fatives, who can control the Government fbut cannot them- 
selves govern. In, France the Bourbon monarchy relied 
mainly upon the w:ealthy burgherSj^ Napoleon ill upon the 
lower classes. In, the separate German States monarchy 
looks fo[; support partly to the army and partly to the 
ofiflcials, w'ho in tfieir turn act as the chief restraint upon 
the crown, while in the Empire it relies upon the support' 
oPthe masses and the governments of the different States. 
Nowhere has an organisation been founded which shall 
satisfy the claims of the iemos^ though numerous efibrts 
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have*be^n made in directiop. When this has been 
accomplished, when the ruling dynasties ha>^ laid aside 
their mediaeval prejudices and conformed to the modern 
ide^s, the long struggle will be over, and full security, 
will have been given to that limited monanchy whicfi is 
destiny to combine the unity of the whole witft the liberty 
• of every part, and to bring into harmony the political spirit 
of Rome and the Gerir|in sentiment of freedom. « 


Note , — ^The al>ove subject has been treated by Gustav Zimmermann in 
• a pamphlet, which attracted great attention at the time it appeared, 
entitled Dia Vortrejjflichkcit der constiiutionelUn JMonarchie fi{r Englaua 
und die UnbraUchbarkeiMer constitutionellcn Monarchic fiir die Lander 
des Europdischen Continents, Hannover, 1852. (The excellence of cqp- • 
stitutional monarchy for England and the impossibility of its application 
in continental countries.) This pamphlet is the absolutist rejoinder to 
the more fertile ^radical literature on the subject. Zimmermann, like 
most of hib opponents, derives his notioli of constitutional monarchy 
so^ly from the external forms and maxims of the English constitution, 
lie is probably quite right in maintaining that the English system is not 
a]>pli 9 able to thf continent, because its contradictions and its defects, 
,yrhich at home 4re corrected and softened down by tradition and by the 
inteiefts of the ruling arist<^»cracy, would be made far worse if it were 
carried out in a democratic spirit. But the English system is not 
identical with constitutional monarchy ; it may be the greatest and, in 
spite of logical errors, the must siiCL^ssful effort to realise it, but it is not 
the sole perfect realisation. To say that conditions on the continent are 
unsuited for the English system, is not to say that they are also uiisuiied 
for constitutional monarchy, i. e. for a monarchy which recognises tiiat 
its own political rights, like those of the subject classes, are fixed and 
limited by the constitution and that for legislation^specially all parts 
%>f the body politic naust work together. An^rganio monarchy is^ 
necessarily constitutional, l^ecausc the organism itself is the constitution. 
Zimmermanu's^. perpetual designation of the dhief authority as the 
property of the prince shcfws tl^at, in spite of his keen eye for details, he 
has no real comprehension of the modem conception of the state. The 
choice of thiS mediaeval standpoint brings him into collision^ with the 
whole current of modern life. For a time he may^coiitrive to dam the 
flood, but as the waves rise he must be swept away with his frail edifice, 
(f l&ve this passage as it was written in^$57. It has been confirmed in 
1866.7 If there is one principle which is clearly grasped in the present day, 
it is that political power is a public duty as well as a public right, that it 
belongs to the political existence and lilS of the whole nation, and that it 
can never be regarded as the property or personal right of on individual. 
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D. False Ideas of Constitutional Monarchy, 


Almost all the civilised States of Europe /have adopted 
tlie system of constitutional monarchy, hoping to find in it a 
means of reconciling, not only the contradiction bequeathed 
by the middle tiges, between absolute rule op the one hand, 
and a weak and divided State on the other ; but also the 
various currents of contemporary politics, and especiJtlly 
those of monarchy and democracy. It is therefore of^rect 
practical importance to discuss the foundations of this system. 
But it is fir, St necessary to clear away some errors anif mis- 
conceptions that have prevailed on the subject. 

The French Revolution ^et itself in the early years to 
realise the idea of Rousseau, that the State wntains two 
powers, the will or legislative power, and physical force or 
the executive power. ‘ The people wills, the king executes,’ 
was considered^in France to be the essential formula of con- 
stitutional monarCf'hy K 

<r» 

* Rousseau, Confr, ^oc, iii. i : * Toute action libre a deux causes, qui 
concourent k la produire, Tune morale, savoir la volont^ qui determine 
Tacte, Tautre physique, savoir la puissance qfii I’execute. . . . Le corps 
politique a les mem^s mobiles, on y distingue de m6me la force et la 
volonte ; celle-ci sous le notn dc puissance legislative, Vautre sous le 
nom de jSuissanoc executive.’ Mirabcau, Sfeecik of x Sept, 1 789 : * Deux 
pouvoirs sont necesttiires k Texistence et aux fonctions du corps politique $ 
cclui de vouloir et celui d’agir. Par le premier la sodetd ^tabtit^Jes 
^ibgles qui doivent la conduirt au but qn'elle se propdse^ et qui eat iu^ 
contestablement le bien de tous. Par le second ces rdgles sexe^ent, 
ct la force publiqne sert h faire triompher la society des obsjtades 
cette execution pourrait reDConlL^'er dans Topposition des vdemt^ indK, 
viduelles. Chez une grande nation ces deux pouvoirs ne peuvent 
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This ii 4 ea sets the people in opposition to the Icing, and in 
fact suppresses monarchy altogether, as it mal^s the king a 
mere servant of the popular will, which is external to him, 
and formed without his having any part in it. The fall of 
Louis XVI, and the proclamation of a Republic by* the 
Jacobis, were doubtless the result of histofical circum- 
stances, but they were also the natural consequence of this ' 
principle of^the constitution. « 

If, on the other hand, the king is regarded as the equal of 
► the legislative power, instead of being excluded from it 
a subordfnajte, the necessary unity of the State organism is 
destroyed, anji an imjpossible dyarchy ^ a monster with two^ 
heads, is created. This must split up the State, or else 
must speedily give way to either the monarchical or the 
democratic principle. * 

To avoid this absurdity Siey^s wishes to make the head a.. That the 
of the State purely passive, and regarded this as the basis of purely 
the»2opstituti«nal system. Napoleon, a born monarch if ever 
.♦mai^ was, branded this proposal* with indelible contempt: 

* How can you expect a man of talent and hoqour to resign 
himself to play the part of a hog which is to be fattened 
upon two millions?^’ , 

A more, common expression is that ‘ the king has the 3- Th.it the 


exerces par elle-m^me ; de li la necessity dcs represenlants dn penple 
pour Texercice dc la fa^ulte de vouloir, ou de la puissance legislative ; 
de li encore la neccssitc d’une antre esp6cc df represenlants pour 
♦ Texercice de la faculte d’agir 011 de la puissance okecuti-vi^.’ Thiers, His^ 
dt la Rival, Franf. iJ*97 : ‘ " La nation veut, le roi fait,” les esprits ne 
sortaient pas de ces elcmens simples, et ils croyaiiait vouloir la monarchie, 
parce qu’ils Ihissaient nn roi comme ext^cuteur des volont^s natiooales. 
La monarchic reclle, teAe qU^eUe existe meme dans les £tats libres, est 
la domination d’un seul, k laquelle on met de| homes au moyen du 
concours national. . . . Mais des Pinstant que la nation peut ordonner 
tout ce qu*ellc veut, sans que le roi puisse s'y opposer par leV^lo, le roi 
n'est plus qu*un magistrat. C’est alors la r^plbblique avec un seal 
tonsufau lieu de plusieurs. Le gouvemement de Pologne, quoiqu'tl y 
eCit m roi, ne ftit jamais (?) nomm^ un^monarchic.’ ^ 

. * discord which is produce^ by this dyarchy was well imderstood 
Iwthe democratic-republican party in France, and they took advantage 
, of tt to get rid of the monarchy altog^her. 

^ Lai Casas, Mem. iv. 
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royal power right to Tulc and govcrp, but thp exercise of this 'right 
bV*dSni8rcr8. belongs not* to him, but to his ministers/ This relation 
has practically existed at certain times in several countries, 
«and may still do so. But if it is recognised as a permanent 
political principle, it must lead to the abandonment of 
monarchy ahd the introduction of a republic. Fo» if the 
person to whom a right is ascribed is permanently deprived 
of its exercise, he loses the real sulfstance of tlj^e right, and 
is certain before long to lose also the empty title, which will 
pass to whoever has the exercise of the right. In the middle , 
ages the vassals and tenants first exercised proprietary rights 
over the soil, then they obtained the use or possession, and 
finally they wrested the complete and formal proprietorship 
from the former lords. When the Caroling Mayors of the 
l^alace had usurped the royal power from the Merovings, 
they were not long in seizing the royal title as well. When 
once the real power of government passes from the kingf’to 
his ministers, the authority of the latter beconaes repubjican, 
and the monarchy is an empty form*. To keep a mere 
symbol at the head of the State, instead of a living and 
active individual, may be Ideocracy, but it is not Monarchy. 

4. That the It is therefore absurd to piaintain that in constitutional 
sonauKarac- monarchy the personal character of the king is a matter of 
lin*i^riant. indifference, that it does not matter whether he is dis- 
tinguished or a nullity, whether he is intelligent or feeble- 
minded, whethp he is of noble chp.racter or a scamp. 
Constitutional monarchy tends to provide that the kingj 
'shall be able not only to do as little harm, but also to do 
as much good as possible. It is only in this sense that his 
power is limited ; he is no mere puppet in the "hands of his 
ministers. It wovild be a monstrous system which denied 
the dignity and qualities of manhood to the holder of the 

^ * The radical-democratic party in the Frankfurt Parliament of 1848 
was not altogether wronf; in designating 'constitutional monardiy' as 
a * sinecure ' and a * hat without a head/ with no iimetion except to 
'appoint a premier* (who vriU* usually be opposed) and to 'rear a 
successor.* 



Chap. XV.] IDEAS OF CONSTITUTIONAL MONARCHY. 429 

, supreme position in the^ State, or which granted the smallest 
measure of political liberty to the possessor of the highest 
political rights. How would loyalty or affection towards the 
monarch be possible, if it was a matter of indifference^ 
whether he was worthy of such sentiments, pr whether he 
was even capable of understanding and returning them? 

This principle would lead to the logical conclusion, that the ‘ 
most imbecjle prince, r^s having the least insight aijd will of 
his own, would be the most constitutional monarch®. Could 
• such a form of State satisfy the longing of nations for a well- 
adjusted find intelligent organisation? 

It is customary to justify this conception by appealing to 
the English constitution, but in England the personal! ty •of * 
the sovereign is not at all a matter of indifference, but the 
reverse ®. , # 

The famous formula of M. Thiers, le rot r}me et s*. That • ihe 
gmiverne pas^ is equally incorrect as a description of consti- but doeb not 
tutiqpal monarchy. The skilful minister failed in his own 
^attempt to put it into practice, Louis Philippe certainly did 
not lall because he attempted to govern as well as to reigti^ 
and his successor, Napoleon III, won the favour of the 
masses precisely by undertaking the government himself. 

The expression reign implies the formal rights of majesty 
and dignity, while the word govern refers to the practical 
direction of the policy of the State. Both rights belong 
equally to the head, of the State, and to refuse him the latter 
or (which is the same thing) to give him the form without 

^ Hegel, Recktsphil, § 280, went too far in mnintaining that *a 
monarch has nothing to do but to say yes, and fo dot the i’s.’ He has 
to say no as well as yes, luid tp give not only the formal decision ’ but 
also the really decisive word. And besides deciding, he ought to take an 
active initiative when necessary. J. H. Fichte, lUitrag zur Siaislehre^ 

< the most empty-headed regent would be in that case the ide^l.* 

* Any 9pe may be convinced by reading Brougliem s Statesmen of the 
^me of George ///, that the individuality of the king has a great influ- 
ence upon his ministers, and that it is a ij^istake to suppose that the royal 
will h a matter of no importance. [Bluotschli forgets that Gtofgt IH'a . 
reign was an exceptional period in English history, in which the king 
strove, and for a time successfully, to make himself more of a real ruler 
than his immediate predecessors had been.] 
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the reality, is to destroy the monarchical power : rex gut 
regit *• 

Government {regterefi) is not to be confounded with eid- 
ministration {v€ru*alten). It is not the king^s function to 
ajjpfy himself jvholly to the petty details of the latter, nor 
would such donduct be for the advantage of the States 

Others, starting from the idea of the sovereignty of the 
people, Imivq asserted as the principle of constitutional 
monarchy that ‘ the king is bound to govern according to 
the will and the opinion of the majority of the people.' This 
sacrifices the monarchy to democratic ideas. Tbg rule of 
the majority is democracy. But one of the great merits of 
monarchy lies in the fact that the king is bound to defend 
the rights and liberties of the minority against the encroach- 
ments of the majority. Monarchy would ce^se to exist if 
the king were simply a delegate and servant of the majority 
which really ruled the State. The democracy thus con- 
stituted might keep a phantom and powerless king ^ its 
head, but he would remain there only as long as his masters ' 
found it more convenient to disguise their real power 

’ This was exactly what the French National Assembly of 1789 tried 
to do. Thiers rifjhtly describes tho assembly as ‘ democratique par ses 
id^es et monarchique par ses sentiments.’ History has shown how im- 
possible it is for such a condition to last. In France the powerless 
monarchy was destroyed by the omnipotent democracy (1793). 



CHAPTER XVI. 

C. The Monarchical Principle and the Conception of 
Constitutional Monarchy, 

Constitutional monarchy must be a real and notT a * 
phantom monarchy. 

The essence of Monarchy is the personification of the The essential 
majesty and sovereignty of the Stale in an individual. It 
differs from Theocracy because it attributes the right of rule 
to monarch himself instead of regarding him as the 
,/epresentative of God who is the real ruler. It differs from 
Republics with a doge or president at their head, in the fact 
that the latter are compelled to regard themselves as the 
servants or delegates cither (jf the aristocratic minority, or 
of the democratic majority, whereas the monarch is not the 
subject of these powers, but the independent holder of 
the Government. In a republic, political authority has a 
collective, in monarchy an individual, expression. The • 

4 monarch is, in the supreme sense, the personality of the 
State (Statspersonyt ’ • 

In this conception there are two sides, both of which 
must be present, ifnhe.name of monarchy is to be pre- 
served : — « 

L The personal elev ation of the head of the State, as the 
individual representative and organ of th<? supreme power, 

• IL The substantial concentra^on in the monarch of the 
/ bigtfest dignity and power of the State. The two poles •of 
the prince’s activity are the initiative a nd th e sanction, 

I. With the first principle may be combine!^ — they allow 
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legislative (i) the checking of the monarch in legislation by the 
ministerial repiesentatiqn of the other elements of the nation, 'and 
co-operation; obligation on the part of the king to exercise his 

rights and duties in conjunction with his ministers. For 
< 'however high the position of the other members of the bfady 
politic, the monarchy stands still higher, and by prqviding 
. that the king’s will shall be the will of the State and hot his 
own personal will, the constitution only lightens his task and 
preserves his authority from misconcfeption or disaster, 
but not But this principle is inconsistent with the idea — 

Iubo?dinatc ‘ (i) that the monarcli is a mere idol* or form, and not a 

monarchy. living being ; Or 

*(2) that the monarch is subordinate to the national repre- 
sentatives or to his ministers, and that he may be compelled 
by them to express a will other than his own, or to act in 
opposition to his own will. 

Necessary Since thc Supreme power belongs to his person, he mirst 
he monaich. prcscrvc the freedom and the rights of his perspnality\ His 
person docs not belong to thc State entirely and in dil rela- 
tions, but it does so belong in a special degree, and morc^vhari ' 
any other pelson. He may be also a husband or father, the 
member of a Church, or perhaps a scholar or poet. But in 
all public affairs the will of the'^State ought to find expression 
•in his individual will. In a monarchical State gfeat value is 
placed uppn the individual care and energy of the monarch, 
and it would be monstrous to ascribe to him the highest 
rights and then dn that very ground to place him under the 
guardianship of othWs. It is not the cha/nbers which create^ 
a law, public respect; for a law is based upon the free sanction 
given to it by the king. The ministers do not give their 
authority to the king’s decrees ; oii the contrary, they them- 
selves re<jeive their authority from the king, and 'serve him 
as the organs, thpugh it may be the indispensable organs, 

* Guizot, Mim^ ii. 237 : 'Dieu seul est sonverain et personne ici-ba& 
nU&t Dieu, pas plus les peuples*qae les rois. £t la volont^E des pauples 
nc sufiit pas k faire des rois ; il faut que celui qui deyient roi porte en 
lui-m 6 me et apporte en dot, ay pays qui T^pouse, qaelques-una des 
caract^res naturels et ind^pendants de la royautS.* 
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,ofhiV-will. So far as the king is not bound by the con- 
stitution \o the consent and co-operation of other members 
^ of the State organism, so far he is completely free to express 
his own personal will and to act in accordance with it. ^ 

'f he peculiarity of constitutional as contrasted with other Hi* reiatioi!* 
forms w>f monarchy, consists in the monarch Ifeing unable 
either to legislate or, as a rule, to exercise the functions of 
government ^)y himself ^lone. For legislation the consent of ^ 
the chambers is necessary, while in the work of government 
* he must admit the co-operation of ministers. But constitu- 
tional monarchy does not transfer the centre of gravity in 
the government either to the chambers or to the ministers. 

A system in*which the majority in the chambers or amodg 
the ministers could formally and necessarily determine the 
action of the .prince, would be in contradiction with the 
monarchical principle, and would, really be a Government 
of^^arliament and ministers®. Doubtless the constitutional 
monarch will ^n practice often conform to the decisions of 
the chambers, or the advice of his ministers, because he 
^will b’fec in them the expression of the will of the State. But 
if he wishes to discharge his duties as king he must reserve 
to himself the free right of examining them from the stand- 
point of the national welfare. 

Within tfiese limits the constitutional monarch can move 
with perfect freedom. It is preposterous to think of pre- 
venting him from expressing his own opinion. Every 
callable man must utter his real sentiments and though 
political considerations may often restrain the monarch, no* 

* For the system of govt^nment by Parliament and ministers, see below, 

Book vii. . 

* Guizot, AHm. xii. 184: * Un trdne n’est pas un fauteuil vide, anquel 
CD a mis one clef pour que nul ne ptiisse €tre tente de s'y assdbir. line 
jpenonne intelligente et libre, qui a ses id^es, ses sentiments, ses d^irs, 

Stt volont^ comme tons les autres r^els et vivants, si^ge dans ce 
imteniL Le devoir de cette personn<i^ car il y a des devoirs pour 

- tons, Igalement sacres pour tons, son devoir, dis-je, et la n^cessite & 
sa situatioir, c'esC de ne gonvemer qhe d*accord avec les grands pouvoirs 
publics Inftitu^s par la Charte, avecaleur aveu, lenr adh^fon, leur 
appui/ 

Ff 
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one has the right to deny him freedom of speech or to tthpose 
the necessity of falsehood upon him ^ 

The monarch ought also to examine into the state of the ' 
country with his own eyes and ears ; he should inform him- 
self of the needs of the people, watch all the manifestations ’ 
of public Kfe, and when the general interests and r.velfare 
demand it, he should promptly take the initiative in preparing 
the necessary laws or measures. This is the way in which 
the great monarchs of former times nave distinguished them- 
selves Constitutional monarchy also opens a great career , 
'in such matters to princes of ability, and it should be very 
careful not to close it. 

Power and ' II. The sccond principle is that the monarch must have 
tliej'conlti. the highest dignity and full power in the State. This 
moiS|^ principle is accepted even in the English constitution, which 
imposes more limitation, s upon the royal rights than have 
been found tolerable by most of the continental monarcltVes. 
The following conclusions are involved in thi/? principle : — 

I. Constitutional monarchy is notan aggregate of ^isolated 
rights, but the unity and fulness of all rights of soverei^hty ^ 
Absolute monarchy goes further than this, in that it grants 

♦ Sec the noteworthy remarks in Stahl, Vas monarchische Princip. 
p. 9. Luther, Tischreden ( Table-Talk') : ‘ There is nothing- more graceful 
or praiseworthy in a prince than to speak freely his opinion, and to do 
and say without fear whatever he has at heart.* How could he respect 
the free speech of others, if his own freedom is subject to restraint? 

® Frederick the^ircat, Esseti sur Us E'onnei du Gouvemement : *Le 
souverain representc I'f^^tat : lui et ses peuples ne forment qu*un corps^ 

* qui ne peut ctre henreux qa*autant la coiico|de les unit. Le prince 
est k la societe qu’il gouverne ce que la t^te est au corps : il doit voir. 
Denser et agir pour f'oute la communaute, ahn de lui procurer tous 
fes avantages doiit elle est susceptible. Si 1 ^'on veut que le gouveme- 
ipeiit monarchique Temporte sur le republicain, Turret dn souverain 
est prononc^ : il duit ctre active et integxe et rassemkler toutes ses 
forces panr foumir la cariierc qui lui est ouveile. Le souverain est 
attache par des liei^ indissolnbles au corps de T^tat ; par cons^uent 
il ressent par repercussion tons les matix qui affligent ses sujets, et^la 
societe souffre egalement des malheurs qui touchent 6on souverain.* 

* Article 57 of the Final Act of Vienna (1820) correctly expressed , 
the monarchical principle in its first* paragraph, butjt included all three 
kinds of monarchy, absolute,! limited by class privileges (s/dpu/isck\ 
and constitutional monarchy. The second paragraph was hostile to the 
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to the*other political corporations neither independent rights 
nor any ijbcessary shafe in the exercise of the >oyal rights : 

• it claims all rights for itself, and allows to others only grace ^ 
Constitutional monarchy, on the other hand, is limited in ^ 

’that it recognises the rights of other corporations and ^he 
liberty^f its subjects. • 

a. The monarch has a share in legislation which is • 
usually decisive as regards the substance of a Ijw, and 
always so as regards its torm. He has the initiative and the 

* sanction of all laws, and they are promulgated in his name.^ 

If this fundamental rule be denied, the monarchical principle 
is encroached, upon by republican influences, the supreme 
authority is given to ttie chambers, and the king, so far 
legislation is concerned, becomes their subject. In a 
monarchy the .rights of the chambers can* only be con- 
current and not exclusive. • 

J. The whole Government is concentrated in the monarch: 
it belpi^s to \^m as of independent right, and is exercised 
in his name. 

In & constitutional monarchy the ministers or other officials 
cannot govern in their own name, although at the same time 
the king cannot govern without their co-operation and agree- 

development of constitutional forms : * The whole sovereign power must 
be concentrated in the head of the State, and it is only in the exercise of 
certain definite rights that the sovereign can be bound by the co- 
operation of the estates.* The subsequent growth of constitutional 
monarchy has made this %rticle out of date. • 

’ One can see that this idea does not follow from the conception of 
monarchy, by comparing the expressions of Frederick die Great, him- • 
self a somewhat absolute ruler. Antinmchiavely i: * Le Souverain, bien 
loin d'etre le maltre absolu des peuplcs qui soUt sous sa domination, 
n*en est que le* premier migistrat.^ (Elsewhere he uses the expressions. 

Me premier serviteur,* or *domestique de rfetat.’) Mirabeau, on the 
other hand, abandons monarchy and sets up the Kdpublican rule of the 
people, when he says to princes ; * vous etes les salaries de wos sujets, 
ct vous devez subir les conditions auxquelles vous accordd ce salaire 
sons peine de le perdre ' {£ssai sur le DespotisnUj CEuvres, ii. 279). 
sSu more definite were the expressions ^bout the true position of the 

^ monaith used by Frederick 11 , in his first audience with his minister 
fi June, 1741) : ‘ I think that the interest of the country is also my own, 
tbat 1 can have no interest except that #f the country. If ever the two 
should not agree, the welfare of the country must have the preference.' 

Ff 2 
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ment. All their rights and functipns are derived from the 
royal powerj and they cannot employ these rights," as in the 
feudal monarchy of the middle ages, for their own ends, but' 
must use them for the State, and so as to preserve its organic 
unity. In relation to the ministers, as in legislation, the king" 
has the initiative and the sanction : and while the^ormer 
can and must be exercised by the ministers as well, the 
latter belongs to the king alone, an^ the minis/^ers have only 
the right of free consent to the royal commands ®. 

, Constitutional monarchy recognises the mediaeval principle, 
that all authority starts from above and desceiids to the 
various lower stages, that government proceeds from the 
centre to the circumference, and not in the reverse direction. 
But the mediaeval splitting-up of the Government into in- 
dependent fractions has been avoided in the present day. 

All individual organs of the State are subordinate to the 
monarch, not only those whose action is entirely dependent 
upon his will, but also the ministers whese con^nt is 
necessary before he can express the will of the State, the 
judges whpse range of action is entirely free from his in- 
fluence, and even the chambers which share the legislative 
power with him as independent forces in the State. As 
the head is superior to all other members of the body, so 
the monarch occupies the highest place in the body politic. 

Constitutional monarchy is relative and not absolute ; it 
suits itself to d^erent relations and nerds, and varies accord- 
ing to national character and history. It is therefore mis- 
leading to derive the conception of ft from the English' 
constitution alonet 

The following characteristics are cbmmon to all forms of 

constitutional m<&narchy ; — 

« 

^ Lorenz von Sj^ein, Verwaltungslehre, i. 86 fT., distinguishes the 
personal right of carrying out measures {yottvUhungsrechi) ihmi the 
power of government {^Regierungsgewalt)^ and denuuids that the fortier 
\fhall be independent of botC the national repres^tatives anc^^^f tkev ' 
ministers. This theory opens a con^fortable back-door to the absotutjaiil^'. 
of princes, but it is fatal to the^ whole constitutioiftil oroanisatioii. (In 
his second edition (L 136 ff.) Stein has completely altered hie vIk^s. 
on this point.) 
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(1) dignity and jpwer of the monarch are regulated 

by the constitution. *The constitutional prinbe does not 
stand outside or above but in the constitution. It is the Monarchy. 
,reg£trd for the legal organisation fixed by the constitutions 
and binding upon the monarch which gives it? name to this 
form <!t government. Whether the constitution should be ^ 
written or not, is by no means a matter of indifference, but 
it is not essential for th«j conception •. # 

In England, the mother-country of constitutional monarchy, 

• there are single constitutional laws and written declarationii 
of the n^ipnal liberties, but there is no complete and 
systematic codp of th^ political organisation, such as is pre- , 
ferred in modern times and usually known as a constitution. 

The English laws have arisen gradually as the result of 
political struggles and of special needs at dilfcrent periods 
of the history of the nation. Modern constitutions have 
mostly been elaborated all at once as complete and connected 
legal fyftems mnder the influence of some general theory of 
Xhe Sjfite. 

Constitutional monarchy is possible in both fgrms. But, 
without contesting the importance of . unwritten law, the 
greatest value has always been, placed upon written charters 
and confirnjations of political rights. This is in harmony 
with the conditions of modern life : in later times the 
consciousness of right has not grown up in direct connexion 
with custom, and it eun only find the necess^jiry security and 
•leamess in the fixity which is given by a dwriU'v^n document. , 

(2) The constitutional monarch is bound to respect not 
only the letter of the constitution, but afto the law\s of the 
State. He can only* expect and demand obedience as 
regulated by the constitution and the laws*®. 

* There are some * paper constitutions^’ as FrAerick Willi.im IV 

e them in a speech from the throne, which are easily destroyed 
^ they are merely built upon theory, without any real roots in th# 

/tuition. But a constitntion does nqt become a * paper constitution ' by 
. being formulated in writing ; on the con^ry this gives greater strength 
aud security to its provisions. 

> < Comp&ic the article MomrehU in the Deutsches Siatsworterbuch, 
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(3) Legislative power vjnly belong? to the king in com- 
bination w'ith the representative chambers. He needs their 
consent as well as their counsel in order to promulgate a 
'law^ 

(4) The ^rtancial arrangements and the granting of taxes 
are also dependent upon the co-operation and consent of the 
representative bodies. 

(5) Ih* government and administration the ^co-operation 
of the ministers is necessary. The king’s ordinances, 
decrees, and commands are not legally binding upon a third 
person until the royal signature has been countersigned by 
administer. 

(6) The responsibility of the ministers and of all other 
officials is indispensable. 

(7) The independence of jurisdiction ana the exclusion 
of the cabinet from judicual functions is a necessary check 
upon the government and an important guarantee for the 
rights of subjects. 

(8) Classes and individuals must be regarded as possessing 
not only personal and private, but also public rights, and 
these are no less inviolable than the rights of the monarch. 

Constitutional monarchy must be understood to be the 
national kingship of a free nation. 



CHAPTER XVTI. 

.^A'/STOCA\'H' J: 

1, 'I’ HE Greek Form. Si*arta. 

fAs' Athens was the highest expression of ancient demo- 
cracy, go Spayta was among the Greeks t!\c most marked 
example of aristocracy. In gener^al the Cireek character was 
nforc inclined to democratic than to aristocratic forms, and 
it w,^s only ig relation to foreign barbarians that they liked 
to consider themselves a born aristocracy. But the Dorian 
race* to which the Sjiartans belonged, preferred aristocratic 
forms and tendencies tor their domestic institutions as 
well. 

(^The ideal principle of aristocracy is the rule of the nobler Origin of the 
elements of the nation over the subordinate masses. 1'he anhtocracy. 
way in which these nobler elements are estimated and 
exalted varies in (Afferent states. In Laconia the ruling 
race was that of the Spartans, who had cotiquered the lane 
with arms and hadisubjected the old inhabitants, the Peritjec;i 
or Lacedaemonians. (Rulers and subj^ts were divided by 
birth. Th*e first conqu^ors organised the government so 
as to transmit it to successive generatiopf of their descend- 
ants. Thus hereditary political rights, a characteristic of 
all ancient aristocracies, had a natural torigin in this cn> 
fleavour to maintain acquired power, and became a funda- 
meiftal principle of the whole State.) • 

^his hereditary rule of the Spartans was not modified by Hr exclusive' 
any intermixture of races. The distinction between Spartans 
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and aliens remained as strict and abgolute as a difference of 
caste, and intermarriage was forbidden. Only very rarely 
and exceptionally was an alien admitted to the full rights of 
citizenship.; The ruling race was never invigorated by the 
admission of new families, and the subjects were not consoled 
by the prospect that the best of their descendants miglit rise 
by merit to be leaders of the State. This exclusiveness 
appears tfie more strange and oppressive as tfee Spartans 
were not very careful in other points to maintain the purity 
of their blood. Spartan wives, whose husbands had fallen 
in war, were given to the embrace of Helots, that they might 
give birth to Spartan children. 

Education. CBut education was all the more carefully organised, and 
this completed the advantages of birth. The two together 
were intended to preserve the supremacy of the Spartans. 
The State was so careful to give a political and militaiy 
education to its youth, that it did not scruple to sacrifice 
for this end the unity and the freedom of the ,^amily.^ ^ No- 
where was individual life so subordinate to public life;., 
nowhere was the omnipotence of the State carried to such 
an extreme as in Sparta. Man vras regarded as existing only 
for the State. / 

(Among themselves the Spartans were possessed of equal 
rights : and democratic equality within the aristocracy was 
carried so far that Lycurgus made it a basis of his constitu- 
tion that all Spartan families should possess equal property ^ 
Each family had an equal lot (kX^pos) in the division of the ^ 
land, and was forbidden to alienate it.* To prevent the 
accumulation of personal property, which might create a 
distinction between rich and poor, the use of gold and silver 
was prohibited. The Helots, who cultivated th^ lan& of 
the Spartans, were not the property of individuals, but 
belonged, like the' lands themselves, to the State ; and their 
payments in kind were by-law equally divided. Even, the 

A [Tbe equality of property in Sparta is denied hjpGn/ti^JSisfary^^'^ \ 
Greece, Part ii. ch. 6. But Plato, Laws^ iii. 684, certainly pcants to a 
tradition of an original equality at the time of the Dorian oonquM^ 
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SysstHa^ or public meals^ at which, the citizens were divided 
'nto separate tables, ifere common and equal for all. Thus • 
quality was much more complete and secure among the 
Lni|tocratic Spartans than among the democratic .Athenians^^ 

(But the Spartan rule was by no means exescised in rfde- instUu- 
nocrl^'c form, to which in fact the character®both of the 
State and of the nation was opposed. A popular assembly fbeEociesm. 
[iKKkrftria or ^ia) existed in Sparta, but the real powgr was in , 

:he hands of the Senat^ (yepovirw), which usually decided all ^ 
public business \ Their decisions were in important matterj 
submitted to the ecclesia^ but merely for acceptance or re- 
jection. In the latter no one could speak except the kings, 
the ephors and senators, and no one could vote except m%n 
of at least thirty years of age.) 

(The composition of the State was regulated by aristocratic The Senate, 
considerations. The 9000 heads* of Spartan families were 
divided into 30 Obce, which may be compared with the 
Rom|iij Curif^. The two royal Obos nominated the two 
Jcing^ and each of the other 28 Oba nominated one senator, 
who was to some extent the peer of the kings Thus the 
senate was composed of thirty members, and tliis arrange- 
ment prevented the exclusive j^>reponderance of single fami- 
lies, while it served the dignity and rights of the different 
families as a whole. The Spartans paid the greatest respect 
to old age, as the essential condition of wisdom. All sena- 
tors, except the kingi must be at least sixty^ears old. This 
^ 3 Dce^ve regard for age seems to be a b^pt on the constitu- 
tion . Years bring •weakness as well as wisdom ; and the* 
cdnduct of Jhe state requires not only the experience of age, 
but also the full prodtictine power and fresh vigour of man- 
hpod. Tl\e election was made by the aoclamations of the 
popular assembly, which had been previously canvassed by 
the candidates. By canvassing for this hi^Jh dignity the old 

^ *1^ Hcksia of the Spartans had theasame power and importance u 
tiie'iiatioiial assemblies of ancient ^reece in the time of Homer. SeeC. 
meber., ^Rbrsekungm zur spartanischeH Verfassungsgtschichte^ Berlin, 
lS7i,p:ii4., • 

* 'Homer gives the name of to these conncillms of the king. 
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men expressed their conviction thaj: they could still ilender 
good service ^to the State and their willingness to devote the 
rest of their life to its service : the acclamation of the as- 
> sembly expressed the confidence of the people. The dura- 
tion of the ofif?ce, which was for life, was a security against 
the capricious changes of popular favour, but involv;^d the 
danger that it might be retained in spite of growing weak- 
ness andr incompetence; ^ 

(The Spartan aristocracy was limited, partly by the king- 
ship,, which represented in a more lojfty manner the unity 
and dignity of the State, and partly by the demdcratic in- 
stitution of the ejfhorsy the changing organs of the peopled, 
wfio|t controlled the official activity both of the kings and of 
the senate, and also ^xercised an extended jurisdiction in 
affairs of Stated ^ 

i^The Spartan constitution impresses one as a work of art. 
Like Plato’s Republic, it gratifies the sense of external 
beauty and harmony, but its interior is so urdiatur^l Jjhat 
on the whole it repels rather than attracts. Its architecture; . 
may inspire admiration, but it offers no temptatipn to dwell 
within it. If the Athenians deserve to be blamed for having 
preferred the rule of the ma.ssps to a well-ordered State, the 
Spartans may also be accused of having sacrificed human 
freedom to political organisation. Their system is more 
distinguished, but it affords less pleasure and comfort than 
the Athenian : the one maintains an even balance of politi- 
cal capacity, the qther offers at once more light and more,.. 
*shade : the one is too stationary, the other too mobile. 

In durability, the Spartan constitution had immense 
advantage. Solon witnessed, witheut being able to prevent, 
the victory of tyoanny over the democracy whiph he had 
establishfed with its mixture of the aristocratic elements of 
birth and wealth.^' After the fall of the tyrants, pure demo- 
cracy was introduced at Athens, but it fell into .obvious and 

® The Greeks did not realise this as we do, because the freedom of the 
individual life did not appear es^cially natural to them, and the Spartan' 
constitution agreed with their ideal. Comp. Triebcr, /. c. 
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hopdess collapse before it had e;cisted a century. On the 
other hand, the constitution of Lycurgus maintained the 
greatness of Sparta for five centuries. When Sparta did fall 
it |vas because that constitution had been violated by the^ 
accumulation of wealth, by the corruption vihich was*thus 
intro^ced, and by the demagogic intrigues of the ephors \ 
The durable power of the constitution itself is the more^ 
astonishingawhen we consider that its provisions ^were of> , 
posed both to human nature and to the current of events, 
but it may have been partly due to the ideocratic belief jf 
the people ^that its founder was the favourite of Zeus, and 
himself a dei\ii-god. 

The similar constitution of Crete, and the equally ariffto 
cratic constitution of Carthage, can boast of equal durability *- 
In fact, histovy proves that aristocracies, by making stability 
the essential principle of their organisation, can maintain 
tfiemselves and the State much longer than democracies 
canf>jeservt^tho rule of the demos. 

^ Batirent (ii. 290) points out that Ihejmmutability of the constitution 
was a cause of the depopulation of Sparta. • 

constitution of Sparta is criticised- by Aristotle in Pol. ii. c. 9; 
that of Crete in c. 10 ; and that of Carthage in c. 11.] 
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CHAPTER XVIII. 

II. The Roman Aristocracy. 

.In its essential character, { the Roman Rep^iblic was as'* 
much an aristocracy as Sparta, but of a higher kind. The 
Romans drew a sharp distinction between the public rights 
of the State and the freedom of individuals and families. 
They had also a conspicuous sense of the grandeur and 
power of the State which they were eager to increase, but 
they never assumed the right of shaping the individufil#life 
to suit the State. Thus they avoided that artificial |ind 
narrow exclusion of every foreign clement which may have 
preserved the purity of national virtue among the Spartans, 
but at the same time made th«mi incapable of maintaining 
that prominent position in the outside world to \rhich des- 
tiny had called them. From the beginning the Romans 
were free from that rigidity of class distinctions which is 
found in Sparta. ..Classes in Rome did^^'not stand immov- 
ably face to face, each paralysing the action of the other, - 
but ( ontributed by thew^struggles and vahying influences to 
a higher development^f political life. The Roman con- 
stitution is a work of att like the Gpartan, but on the one' 
hand it is more in** conformity with human nature and the 
general conditions of the world, and on the other hand it is 
more distinguished by its wealth of forms and the grandeur 
of^its relations. ^ The Roman State impresses one very no* 
tably as an organism. 

If we consider the principal aspects of the Roman 
Republic we find the aristocratic character everywhere pre- 
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vailmg, although modified ^by n\onarchical and democratic 
institutibns. This manifest in (i) the relations of classes; « 
(2) the national assemblies ; (3) the senate ; (4) the magis- 
tracies. 

(The Roman patricians did not, like the Spartans, derive »• Th® yj. 

1 lalionsof 

theiP^origin from a single race, but from tnc Latins and classes*, 
Sabines, and partially from the Etruscans, just as the Englilir 
nobles coi^bine Saxon and Norman blood. Frojn the first . 
this fact must have aAed to prevent rigidity and despotism 
on the part of the patriciate. And afterwards, though j^ll 
political power was for a long time in their hands, it was 
•moderated l;iy the organisation of the pielfs with its own 
magistrates, and by the necessity of giving an increasing 
share in the government to the new plebeian aristocracy. 
Ultimately f»om the union of the old with the new aristo- 
cracy arose the class of opthnate€ a class which was never 
&clusive, but which was of supreme importance in the 
Hpip^n Sta^. 

, (As long as the Republic lasted, the aristocracy retained 
the' traditions of government and the familiarity w'ith public 
affairs. It was distinguished by birth, education; wealth, 
power, religious and political^ knowledge. At the same time 
it never ceased to draw to itself new forces from the plebs. 

While it advanced to the highest power, and became first • 
the equal and then the superior of kings, it never ceased to 
be in complete aci:ord with the people from* whom it had 
sprung. , 

The Romans were as careful about political education as 
the Spartans, but they treated it as the business of the fajnily, 
and not of the Stale. • Hence came the variety and the 
hereditary character of political tendencies, while in Sparta 
everything was uniform within the aristocracy. Most of the 
great Roman families were, and remained, conservative^ 

%iit some^^for example the patriej^an Valerii and the plebeian 
PiiSliUi and SiQinii|wcre inclined to liberal principles.^ 'Aie 

t 

* Compare above, Book 11. ch. x. p. 131 . 
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Claiidii, with rare exceptions,/ may be compared with the 
English Tori/^s. ' 

*io!llu?s ( three Roman assemblies only the youngest, the 

comitia tribuia"^^ had a democratic organisation. They were 
originally destined to take any part in the government, 
but only to ajt as an organ of the wishes and opinio'os of 
^the plebeians, and as a limit upon the excessive power of 
the patriciate. Later, however, they not only became a fac- 
tor in legislation, but usurped the w'oole legislative power. 
But even in the later years of the Republic, when the aris- 
tocracy was rapidly declining and monarchy was close at 
hand, it was only in very exceptional cases, and under the 
influence of some ambitious tribune, that the comitia of the 
tribes exercised a really decisive power. As a rule the en 
croachments of, democracy were hindered, pa^-tly by regard 
for the immense authority of the senate, and partly by the 
tribunes themselves, as they alone could make proposals and 



each of them could control and obstruct the ^ction of the 
other ,The ordinary function of the comitia tributa was to 
act as a check upon the obstinacy and excessive power of 
the aristocracy; 

The comitia curiat^ which lost all their original import- 
ance and sank into a mere form in the later times of the 
Republic, were thoroughly aristocratic. They formed the 
assembly of the old patrician aristocracy of birth, arranged 
by families and curice^ and the senate wjis originally only a 
committee of the'neads of these families. If the plebeians 


** [For the relation of the Tribe-assembly of" the pUbs {Concilium 
plehi^ tribuiuffi) to the .'Tsirmblies of the populus \comitia^ proper), see 
Mommsen, Forsekungm. He distinguishes (i) the assembly of the 
corpoiation of the plebs. whose plebiscita finally acquired the force of 
leges by the lex Hortmsia of 287 B.c. ; and (2) the assembly of the 
whole people {populus) by tribes {comitia tributci)^ which in the fourth 
century B.c. began a-bsorb much of the business of the cofnitia 
centuriata. But as the numbers of the patricians diminished, the differ* 
ence between an assembly of the populus and of the plebs became almost 
put ely formal.] 

^ [The Tribunate, which was originally merely the organ of the cor- 
poration of the thus becann^ practically an instrument of senatorial 
government, until the Gracchi turned it to other uses.] « 
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weref.ever admitted to the iomitia curiata it was only in a 
very subordinate poshiin. • 

\ The most important of the assemblies, the comitia cen- comitia 
turiatay in which the whole nation met together, was sof^*^ • ^ 
' organised as to give the most decisive preponjierance to the 
uppdl classes. • 

(fl) 'Great w^eight was attached to property. The first* 
class alone, consisting of those who paid the highest rating, 

Contained eighty centuries, and if the eighteen centuries of 
^ the knights voted with them, they had an absolute majority 
of votes.« The siime relation of voting power to property 
firevailcd alsg in the four other classes : four persons in the 
second class were ei^ual to six in the third, twelve in fhe'’ 
fourth, and twenty-four in the fifth class. The numerous 
proletarii and^ the still mord numerous capilc censi were all 
crqwdcd into one of the 193 cen4irie.s, and had thus a very 
sHght influence in an assembly where the aristocracy of 
wealth was so powerful 

(^5 '^irth and nobility of profession were also considered. 

**Thu8 the eighteen centuries of the knights, which were 
formed on these principles, w^ere placed^ as the rftost noble, at 
the head of the assembly. 

{c) Age too had a greater voting power than youth, for the 
centuries ^f the seniores contained by the natural laws of 
mortality only half as many members as those of the junioreSy 
though both counteji as the same. 

(d) If we put the classes out of sight, it iS obvious that the 

* whole external appearance of the assembly was the reverse of 
democratic. The taking of the auspices, the fixed military 
organisation of the whqje body, the presidency of great 
magistrates, and the rule that they alonf had the right of 
addressing and treating with the people {jus a^ndi cum 

* populo\ all gave the assembly a dignifiad and moderate 
^ character. It was not unnatural that a Roman should look 

• • » 

On the consrttution of llie tomiiia cenltinata compare Madvig, 
Verfasmngund Verufaltitng ties rbmi^chen Stats, i. 109 fl. ; and on it« 
later development, lb, i. 1 1 7 ff. 
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with a certain lofty contefnpt i^on the chaos and turbulence 
of a Greek occlesia ^ 

This aristocratic organisatipn of the nation was entrustecK 
with the making of the real laws and with the election of the 
* higher magistrates. 

3, TheSe- Thc ScnaCc was also a very important institution (5f the 
** Roman state by its composition and its functions. Origin- 
ally consisting of the heads of the patrician fapiilies, of the 
principcs^ and representing mainly tlVe aristocracy of birth, it 
became later an assembly of statesmen who had proved their , 
capacity by holding high office. The history of the senate 
shows us the transformation of the patrician nobility, whioh 
cdntinued to be respected as the sourbe of thc auspices and 
the guardian of sacred traditions, into the later nobility of 
office. The great magistrates of Rome miglV: be compared 
with kings, and the ancients themselves called the senate, 
which consisted of men who had held these magistracies, ‘^n 
assembly of kings ’ ; so high was the position of this gojitical 
aristocracy. The censors, as the guardians of morals were , 
entrusted with thc honourable task of forming the fist of 
senators- froin among thc ex-magistrates and of excluding 
unworthy individuals. The senators sat and voted according 
to the rank of the office they had held, as having been consuls, 
censors, praetors, sediles, or quaestors. Their business was 
conducted with thc strict formality that characterised Roman 
rule. It was opened with prayer and , sacrifice, all its pro- 
ceedings were conducted by the ruling magistrates, who also^ 

f 

I 

* Cicero, pro Flacco, c. 7 : * Nullam illi nostri sapientissiini viri vim 
conQionis esse voluerunf ; quae scisceret plebcs aut quae pqpulus jnberet, 
summota condone, distributis partibus, tr^butiifh et centuriatim descriptis 
ordinibus, classibus, actatibus, auditis auctoribus, re mnltos dies pro- 
mulgata et cognita, ^jnberi vetariqiie voluemnt Graeoorum autem 
totae res publicae s^entis condonis temeritate administrantiir. Itaqne 
nt hanc Graedam, qnae jamdiu suis consiliis perciUsa et ai^cta est, 
oroittam-: ilia vetus, quae quondam opibns imperio gloria floruit, heys 
uno malo concidit, libertate impoderata ac licentia ciondonum. Qiuvn 
uf^ theatro imperiti homines, renim omnium mdes ignariqueiMron- 
sederant, turn bella inutilia susdpiebant; turn aeditiosos homines ' 
reipublicae praeficiebant ; tumc.optime mcritos dves e dvitate e)i- 
debant’ 
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brou^t forward proposals and took the votes ; and the deli- 
berations* were preserved from digression or elVicroachment 
"^by the intervention of the tribunes or magistrates. 

All important state business was either prepared or decided^ * 
in the senate. It provided for the worship the gods ^nd 
their %^stivals and sacrifices. It conducted the negotiations 
with foreign states and envoys, and managed all the important 
diplomacy of Rome. Its criticism of laws and its approval 
were usually decisive. * In the sphere of administration its 
• own decrees {senatu scons u ltd) took the place of laws. If 
managed*all the finances, granted taxes, and determined the 
dbjects and the amount of expenditure. The levying and ^ 
arrangement of troops were in its hands, as were also ftie 
granting of powers and instructions to the proconsuls and 
IH’oprjEtors who had received [)rovinres, and the control of 
th^- whole provincial administration. In serious crises the 
senate could grant to the consuls that unlimited power 
which :$eemcd necessary to save the republic from harm. 

« , It jnay be doubted whether the Roman magistracies were 4. 
monarchical or aristocratic institutions, but it is^ certain that 
they were not democratic. This is obvious in the "external 
forms that surrounded them,, the purple border of the toga, 
the raised^urule chair, the voluntary band of assessors and 
friends, the procession of lictors, and the connexion with the 
gods which is expressed in the auspice^ taken on appoint- 
ment and kept up* by frequent consul tayons afterwards. 
♦The extensive and in itself absolute pow^ir which lay in the 
imperium of the magistrates was essentially royal The re- 
publican s^ie of their character was visible only in the short 
duration of their office, ^nd in the division of their power 
between t^o or more magistrates of equaV rank. An aristo- 
cratic principle, which is peculiar to the Roman coffstitution 
and is very notable, is seen in the power of every magistrate 
to obstruct by his veto any officif^l action of a magistrate ^f 
• , 

’ Cicero, Legilnis^ ’\\\. 3 : * regio imperio duo suDto.* Polyb. vi. 

II, § 7: twv {nroTOJV i^ovotav, fioveipxttcuu itpaiutr* that xal 

. 0 turiKut 6 v. 

* G g 
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ec^ual or inferior rank This principle moderated the 'omni- 

potence of the im/>erium, without weakening its activity when 
the necessity or the advantage of the State called for its^ 
exercise. 

The magistrates were chosen by the whole people, but the 
election to the higher offices was reserved to the /bmitia 
centtiriaia^ in which the aristocracy of wealth preponderated, 
and whiph were managed by the m^istrates and limited by 
the auspices. Moreover such election was as a rule open 
only to those who belonged to the national aristocracy, either * 
because they belonged to a distinguished family, i/ifhich gave 
them a famous name, a large body of client^ and populitr 
favour, or because they had great wealth which enabled them 
to gain over the masses by public games at their expense, or 
because they had acquired reputation and inrHuence as suc- 
cessful generals, or eloquent orators. After the higher magis- 
tracies had been opened to the plebeians, they were no longer 
limited to the nobles by birth ; but in all but very exceptional 
cases they were practically confined to that great political , 
and social aristocracy into which the patriciate was trans- 
formed. Also those who had held these offices formed the 
senate. 

It must be admitted, therefore, that the Roman republic, 
in spite of the influence of monarchical and democratic ele- 
ments, was essentially an aristocracy. And it was not an 
aristocracy of a family, or of a class, like^thc numerous forms 
of the middle ages, but the most magnificent and powerful 
national aristocracy that the world has ever seen. 

< ' 

* Hence the formula in Cicero, ^4? Legnii. *ni par majorve potestas 
prohibuisset.’ It is the same pniiciple which prevailed in the Roman 
private law among V;o-proprietors : * neganti major potoatas.’ Comp. 

C^«»Uine viii ¥c 



CHAPTER XIX. 

* 

111 . Remarks upon Aristocracy. 


MoNTESQumu ** hife declared moderation to be the pfin- V* 
ciple of aristocracy, and it is true that moderation is needed aristocracy, 
for its security as it is sug^sted by the consideration that 
the^ subject masses are superior *in number and physical 
fctce. The feeling that its power has no external limits may 
impel a democracy to an immoderate use of that power. 

But al-fitocracy cannot easily free itself from the fear of opposi- 
* lion Aid revolt, and is thus induced as a rule to keep its pre- 
ponderance from being too oppressive. It knftws that its 
position is insecure without moderation} and therefore its 
policy is usually conservative.* 

But thiirfails to express the essential principle of aristo- 
cracy, which is rather to be found in the moral and intel- 
lectual superiority of the ruling class. It is no true aristocracy 
unless the best (oI apurroi) really rule *. Arfttogracy loses all 
^eal vitality when thg ruling class degenerates from the quali-* 
ties which raised it to power, when its character decays, and 
it becomes Veak and vain. It perishes equally, even though 

» {De V Esprit des Lois, iii. ch, 4.] • 

^ Montesquicu*s assertion that virtue is the principle of democracy 
[ibid. iii. ch. 3] is not nearly so eorrect as Aristotle'# dictum {Pol. iv. 8, 
i 7. 1294 a. 16): *The characleristic of aristocracy is virtue, that of 
dfimocracy freedom.' But historical redity has little in common with 
the idaal of philosophers. De Parieu, Poiii. p. 36 : * L'aiistocratic & 
toujours en fait dAiign^ le gouvernement des plus puissants plut6t 
. qiie celui des plus vertueux.’ This weyk of De Parieu contains many 
excellent remarks upon aristocracy. 
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its great qualities remain, «-when the /jubject classes attain to 
equal distinebon, and the old aristocracy is too negligent or 
too disdainful to complete and strengthen its own forces by 
,their admission. The Roman aristocracy obtained its great- 
ness, and the^ 'English aristocracy has preserved its influence 
and respect, because both remained in living union the 
life of the people, and constantly derived new vigour by re- 
cruiting themselves from the classes below thems 
iws!is ofia? Exclusiveness is the cardinal fault of every aristocracy, 
fatal. The privileges of the ruling class ate founded upon its « 
qualities, but in the endeavour to secure the fornfer by the 
strong defence of hereditary succession, it has often lo5t 
sight of the latter altogether. Such a limited aristocracy 
may maintain itself upon a sma^l scale, but when its relations 
arc extended it becomes unequal to the taski Sparta and 
Venice became weak whefh they had made great conquests. 
Neither the Spartans proper nor the Venetian ziM// were 
numerous or strong enough to rule extensive tnrritorjp^, and 
the rest of the people, excluded from political life and in: , 
flucncc, coi^ld give but feeble assistance*. So, too, the 
aristocracy of Berne was ruined, not so much by the internal 
degeneration of the patriciate,, as because it failed to recruit 
itself from the distinguished men of the city and ^country. 
Vai-iou.s^ All aristocracy is based upon the distinction of quality, 
aristocracy. but the particular quality chosen depends uponHhe peculiar 
cliaracter and cpndition of the people/- If it is birth, as in 
^so many of the medijcval aristocracies, wc have an aristo-, 
cracy of family, a noblesse {Geschlecter- oder Adelsaristokratie\ 
in r^hich the rights of families or of classes l^ave a great 
influence upon the constitution. The preference of culture 
and education forms an aristocracy of priests or pf scholars. 

If age i^ regarded as the qualifleation for rule, we have an 
aristocracy of elclers XAldermanner) or senators ; if military 
(distinction, an aristocracy of knights ; if property, either in 
land or moveables, an aristocracy of landoNvners or capitalists, 


See Machiavelli. Discersly i. 6. 
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or In •other words a plujocraty, which Cicero declares to be 
the mosf hateful of forms of state*. The Aristocracy of 
* opHmates has a party character, because it combines a nuni- 
of families and persons. An aristocracy of office may 1)^ ' 
regarded as founded upon political motives, ^jecially while 
it re%^|ains an elective aristocracy, but less so when, as^ 
happened in the middle ages, it gradually becomes here- 
ditary, and 4hus turns into an aristocracy of birth, oj noblesse. 

Not infrequently several qualities are combined to form an 
aristocracy, and this is stronger than one which is based upo« 
a single Quality, because the latter has to face the hostility of 
til classes an^ persons who have other natural claims to aris-^ 
tocratic position. 

Aristocracy is eager to make its advantages conspicuous, cvcneral 
and therefore»to display the external grandeifr and dignity of ti^:^ "** 
the State. It may dispense with the affection, but never 
with the respect of its subjects, and it seeks to impress them 
by ap jmpo^ng display of external pomp, which gives dis- 
,,tinct|pn to political forms and also strengthens authority. 

This is a marked advantage of aristocracy over democracy, 
because the latter may too easily degrade both their magis- * 
trates and the State itself to t^ie level of common life. 

But the advantage also involves a danger that the ruling (a) Harsh- 
classes may over-estimate themselves and may pay too little "*“®^"***' 
care and attention to their subjects. Aristocracies have 
' often displayed towards the lower classes^a harshness and 
^cruelty which have been the more intolerable because^ 
accompanied by cotitempt. Convincing evidence of this is 
to be seen^n the treatment of the Heldts by the Spartans, 
the oppression of plebeiah debtors by the Roman patricians, 
the sufferings of Irish cottiers at .the hands of English 
landlords, and the greedy despotism exercised hf English 
governors over the Hindus of India and the negroes of 
Jamaica \ % 

* Cicero, le Repf i. 34 : nee nlU deformior species est civitatis quam 

ilia in qua opulentissimi optimi putantiir*’ Comp. Leo, NaturUhre des 
Slats, p. 89 ff. , « 

* Comp. De Tocqueville on the English ‘aristocracy, CEuvres, t.^iii. 
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fj^Kxcessive As democracy as a rule is too fipkle and changeable, so 
aristocracy rushes into the opposite fault of excessive fixity 
and obstinacy. Democracy, conscious that its power is un-'^ 
' limited, easily forgets the conditions of its maintenance. 
Aristocracy, ftfll of anxiety to maintain itself, often falls into 
' , the error of thinking that the best way to accomplish^ 6iis is 

to hold fast to the old system and to rigidly exclude every 
change. , As a matter of fact aristocracies have»shown more 
capacity for a policy of conservatism than democracies, and 
their existence has always been longer. They avoid rash * 
political experiments, they advance by cautious andhieasured 
. steps, and it is only when threatened by real danger thit 
they display decisive energy and copy for a time the charac- 
teristics of monarchy. Within limits this is a good quality 
and springs from the natural instinct of self preservation ; 
but if carried beyond thoSe limits it becomes a fatal error. 

(4) Excessive This conscrvativc spirit shows itself also in the natural 
ro^heledTury tendency to make heredity the fundamental pwnciplf /)f its 
right. institutions. In the middle ages, when the whole of Ejirope 
was impressed with an aristocratic character, this tendency 
was especially conspicuous. Even the Empire, although 
originally founded upon the idea of monarchy, became 
essentially an aristocracy after the fall of the Hohenstaufen ®. 


® This wa*! well known to the Treni hman liodin, but since then many 
German historians have found it convenient to forget it. Bodin, de 
Rep. ii : * Et qnoniara plerique imperium Gerrarnorum monarchiam esse 
ct sentiunt et affiri^iant, eripiendus est hie error. . . . Neminem autem 
4 esse arbitror, qut cum' animadverterit. trecentos circiter principes Ger>* 
manorum ac legatos civiiatum ad conventus cCire, qui ea, quae disci- 
mu^ jura majestatis hfbeant, aristocratiam esse dubitet. Leges enim 
lunr imperatori, turn singulis principibus ac civitatibus, cam etiam de 
1x;11o ac pace dccemcndi, vectigalia ak tributa imperandi, denique 
judices imperialis enpae dandi jus habent. . . . Sceptra quidem, regale 
solium, pi^etiosissimae vestes, coronae, antecessio, subsequentibus Chris- 
tian is regibus, imaginem regioe majestatis habent, rem non habent. £t 
certe quodam moda jure omnibus ornamentis ac honoribus cumulari 
mereatnr : sed ea est aristocratiae bene constitntae ratio, ut qno plrs 
honoris eo minus imperii tribiis.tur ; et qui plus imperio possunt, jninns 
honoris adipiscantur, nt omnium optime Veneti incepublica constitiienda 
decrevenmt. Quae cum ita sint, quls' dubitet, rempublicam Germanoram 
aristocratiam esse?* Philipp Chemnitz {Dissert.' de ratione status in 
iwperio nostro Rom. Germ.. 1640^ based his schemes of reform upon 
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• • 

The ^pcrial dignity itself dfd not become hereditary, ffut 
was filled»up by the ohcrice of the*hereditary electors. But 
^the Emperor, in spite of his dignified position, had very 
little power. Before deciding any important matters he had 
• to •consult the Diet. The electoral colleg^ prepare^ all* * 
laws ^nd had the first vote in the Diet. Th# second vote 
belonged to the other princes, who had contrived to trans- • 
form what were originally offices of State into hereditary 
sovereignties. After tj^e princes came the college of the * 
imperial cities, but in these the government was usually 
held by ^patrician oligarchy, so that their representatioft 
^as really aristocratic. The government was exercised by 
the Emperor'and Diet conjointly : the central authosity 
was everywhere hindered and obstructed by the feudal 
independence of the landowning nobles. In all the politi- 
cal and legal* relations of the middle ages, the aristocratic 
irjciination to hereditary succession is visible. It regulated 
everything; fiefs, imperial offices and dignities ; all grades 
of jurtiJdictiofi, whether of counts, baili/Ts, territorial lords, or 
•feven^the local assessors; knighthood and court .service; 
rank and office in towns and villages, and the manorial 
holdings of the peasants. 

Modern times, on the othef hand, have shown a decided 
aversion t« heredity as a political principle. Both tendencies 
contain an element of truth, but both are wTong if carried 
to excess. In our owm day it is right to struggle against 
the restraints whicl? rigid heredity imposes ;ipon modern 
•development and the satisfaction of ne^ needs ; it is righti 
to claim the free recognition of individual worth, and to 
insist that •political officp, which demand personal ability 

and subordination to the whole, shall not be subject to 

• 

the idea that Germany was an aristocracy. Comp. Perthes, /Tas deutsche 
Statsleben vor der Revolution^ 5 24^- I^ffendorf called the 

Empire a mongrel compound of monarchy and aristocracy, but recog- 
nise^lhe prevailing tendency to aristocimcy. [Nobody now denies that 
the Empire after l];ie fall of the Hobenstaiifen was an aristocracy witti 
an ornamental monarch. The snAic arguments might have convinced 
Bluntschli that the English monarchy i^ equally ornamental.] 
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hereditary rules or treated asf^ the property of particular 
families. Byt it is wrong to brcah off the connexion 
which hereditary succession maintains between the present^ 
and the past : it is wrong to introduce loose and frequent 
' cha^nge where^the stability of tradition is needed, or to alfer, 
without need, conditions which may serve as strong ];illars 
' of the State, and which may transmit to the futur6' great 
moral interests and forces. To do this is to build upon 
the sand : it involves a breach of the organic nature both of 
nation and State, for their life does not vary with each 
generation, but is* prolonged in unbroken coivse from 
century to century ^ c 

(s) Devotion '\ristocracy sets itself to preserve external order as the 

• In aristo'jrntic linglnnd the importance of political heredity is still 
fully compiehcndf.d. See the expressions of Burke in his Jieflections on 
the Revolution in Frame (Clarendon Press Series, p. 38): 'Yon will 
observe, that from Magna Cliarta to the Declaration of Right, it* Ijas 
been the uniform policy of our constitution to claim and assert our 
libel ties, ns an entailed inheritance derived to us from our forefathers, 
nnd to be transinilted to our posterity; as an estate especially bllCbging 
lo the people of this kingdom without any reference whatever {o any 
other more general or prior right. . . . We have an inheritable crown ; 
an inheritable peerage; and an bouse of commons and a people in- 
heriting privileges, franchises, and liberties, from a long line of an- 
cestoi's. ... A spirit of innovation is generally the result of a selfiBh 
temper and confined views. People will not look forward to posterity, 
who never look backward to their ancestors. Besides, th^ people of 
brngland wtII know', that the idea of an inheritance furnishes a sure 
principle of conservation, and a sure principle of transmission ; without 
at all excluding a principle of improvement. It leaves acquisition free; 
but it se cures whal^ it acquires. . , . Onr polit^al system is placed in 
a just correspondence and symmetry with the order of the world, and 
.with the mode of exisi’ence decreed to a permanent body compost of 
transitory parts ; wherein, by the disposition of^’a stupendons wisdom, 
moulding together the great mysterious incorporation of the human 
race? the whole, at one time, is never old, cr middle-agdd, or young, 
but in a condition of perj)etual decay, fall, renovation, and progression. 
Thus, by preserving the method of nature in the conduct of the state, 
in w'hat wf improve, >vc are never wholly new ; in what we retain, we 
are never wholly obsolete. ... In this choice of inheritance we have 
given to our frame of polity the image of a relation in blood ; binding 
up the constitution of our country with our dearest domestic tics® 
a, ^opting our fundamental hi ws ‘into the bosom of onr family afTeeP'ons; 
keeping inseparable, nnd cherishing with the wa-mth of all their 
combined and mutually reflected charities, our state, onr hearths, our 
sepulchres, and our altars.* 
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secuKty for its own mainterJince.« The same motive urges 
upon it the protectioR of law and the careful observance of 
% legal forms. Except when its passions have been aroused 
b); danger to its existence, aristocracy is entitled to boast % 
that it has shown more justice than democsicy in its treat- 
ment both of its subjects and of its own memfiers. It is no 
accidental circumstance that the greatest development of* 
the science jDf law was the work of an eminently aristocratic , 
nation, the Romans. •Equal recognition has been given to 
• the strict but impartial justice of the Venetians, to the wi^ 
law of Bfeme, and to the strong sense of law which charac- 
terises the aijjstocratic English. In the middle ages policy 
itself took the external form of a legal judgment and* its 
execution. 

Conlempotary opinion is* so unfavourabVe to aristocracy Decline of 
as .a form of State, that no example has survived the middle 
ot the nineteenth century. The aristocracy of ancient 
Ronie^was grst broken by the rise of democracy and then 
^ ^crushed by the Empire. The mediaeval aristocracies of 
Italy and Germany were humbled by the growing power of 
the princes, and ultimately destroyed by the hostility of the 
burgher class. In the modern State, therefore, the aristo- 
cratic classes, as a distinct part of the nation, assume an 
intermedTate and*" not a sovereign position. Everywhere 
they are subordinate either to monarchy or democracy, and 
though they may ir^derate the one and ennoble or restrain 
^ the other, they can no longer claim ^a? their right the 
government of the«State. 
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CHAPTER XX. 


DEMOCRATIC FORMS OF THE ST/TE. 

I. Direct Democracy (Ancient). 

« I- 

(^hp:re is a great difference between the ancient idea'fjf 
democracy (JbfjfioKparia^ the rule of the demoSy of the free and 
equal citizens) and that of modern times. Among*the aroients 
men started from the State and sought to secure the liberty • 
of all by diyiding political rule equally among all. Now 
they start from individual liberty, and strive to give away 
as little of it as they can to the State, to obey as little as 
possible. The old democracy, whether absolute ox modified 
in form, was always direct \ modern democracy is as a rule 
representative^) It is obvious that the former can only exist 
in a small state,,^ while the latter is a^so applicable to a 
great nation with extended territories. 

The Greeks, split up into a number of •little states, sought 
and « found in demdcracy the satisfaction of their political 
tastes. It is undeniable that somelihing democratic is to be 
found even in the old monarchies and so-called aristocracies 
Of Greecd, which distinguishes them from modern monarchy 
or from the Roman aristocracy, fit is also notable that 
tljp greatest Greek philosophers, wnile unfavourable in t}ieir 
judgment of the absolute democracy of Athens', took a 


On this point Xenophon, Plato, and Aristotle are all agreed. 
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moderate democracy as theii|idea\, and gave to it the name 
of polity or constitutit>nVl government (n-oXirtic^ in a special 
i,3ense ®.) 

democracy found its most logical expression in Athens, iji® Ath«. 
and its nature can nowhere be better studied than in*the*ultionI*"*^* 
Athenian constitution. In no other state wai the rule of 
the people so extensive ; almost all important business was 
brought before the eccksia, which met so frequently, often 
once a w?ek, that it iw'ould be inconceivable if* we did 
4)Ot remember that ordinary and professional labour wag 
carried ^not by the free citizens but by the numerous 
Siavesi I ^ 

.The ecclesia was tfle visible representation of the mrffiy 'V\\k‘ ecciesin 
headed denws. It contained all citizens over twenty years 
of age, unlesf^ they had become liable to any loss of civic 
rights. In it the Athenians feit themselves to be the 
lords of the state, each individual to be a part of the 
sovereign wljple. The characteristic mark of democracy is 
that the majority shall rule and that every citizen shall have 
a share in the governing power, and this was here fully 
developed. Every citizen had a free right of 'speech, and 
the privileges of age, which existed in the times of Solon, 
were soon swept away with aft other restrictions as burden- 
some. /fn orator had free scope for his eloquence, and 


® [Only Aristotle uses iro\ir(ia in this sense. Cp. Eth, Ntc. viii. lo, 
$ I ; Pol. iii. 7, § 3 ; iv.*c. 7 and 8. J^nt this iroJu^tia is not his ideal 
state, but only the ‘ best average state.’ See Pol^ iv. c. ^ and 2. Plato 
in the Republic places democracy below oligarchy, but in the Politkus^ 
302, 303, he reverses iheir positions and distinguishes two kinds of 
democracy, ^ good and a bad. It is to this * g^od ’ kind that Ariig;otlc 
gives the name of Polity. * Inidiscussing the Solonian constitution \Pol. 
ii. 12) Aristotle distinguished 1) Trdrptos brjfioKparia, which may be con- 
sidered ‘a g^od mixed constitution,’ from the («treme democracy of 
later times. Plato, in the Politicus, 293, separates the idealiState from 
all the five or six ordinary forms of government. J/Vheiher one, few, or 
many rule is unimportant in comparison with the question, whether 
tnose rule have the science of ruling or not. But since he thinks 
this Ibience of ruling is more likely to iSe found in one pr the few thdh 
in the many, he generally speaks of the ideal State as kingship pr aris- 
tocracy (as in the Rcp^. Aristotle op the other hand vindicates the 
political capacity of the many ( 71 ?/. iii. 15, §§ 7, 8).] • 
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could often exercise a ipagic^l influence over the clfowd.^ 

It was fortunate when great statesAidn, like Pericles, could 
support their opinions by oratory. More often men’s mind:^ 
were carried away by adroit and ambitious demagogues, who 
' ruled the mo^ by exciting its passions. <^There is nothing in 
the modern ^tate which at all corresponds to this influence 
of oratory, which moved its assembled hearers far more 
strongly than the press can move its scattered readers) 
I'he orator’s voice and gestures added meaning and em- 
phasis to his words, and the approvgil of the crowd as it * 
listened in the consciousness of power gave L mighty 
impulse to the debate. In our own day /parliamentary 
speeches have much less influence* partly because our 
assemblies are smaller and more select, and partly because 
their power is more limited.' 

its powers ; (The powcrs of the ecc/es/a embraced the whole life of the 
State. Solon had limited them to the election of magis- 
trates, the control of the government, and gjdvice^ about 
laws, but the demos^ led by its orators, soon overstepped . 
these limits. The decisions of the people were 

as decisive as those of an absolute despot ; like him the 
de7nos could command what it pleased, even though con- 
trary to the law®. Legislation properly belonged to the 
^ut their decisions were practically dkermined 
by the debates and votes of the ecclesia, of which they were 
only a numerous committee elected in ^ach particular case. 
The assembly itsejf decided all the important affairs of^, . 
'government. It appointed ambassadoers and determined 
their instructions; ct heard the envoys of foreijgn states, 
decided on peace or war, chose the generals, and fix^d both 
the pay of the soldiers and the conduct of military opera- 
tions. Ici its hands lay the fate of conquered towns and 
•countries, the adceptance of new gods, the regulation of 
religious festivals and new priesthoods, the granting of 
tfie rights and privileges of citizenship. 1% received once 

y * Comp. Aristot. Pol iv. 4, §$ 35, 39, 1292 a. 6, 24. 
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in each p rytany (35 or 36 (Jays) ^ financial report of the 
State revenue and expenditure; it levied ta3ies, fixed the 
paid by aliens (fxcrouioi/), regulated the coinage, and 
deipanded voluntary contributions. Its approval was neces- 
sary for the construction of temples, public bi^Jldings, roads,* 
wall^and ships. It could employ the public ffevenues even 
in favour of private individuals by paying for their admission ’ 
to the theatre. Its powers did not extend to ordinary juris- 
diction, but in exceptional cases, when a crime •was not 
covered by the law, or when aggravating circumstances jus- 
tified exfiragrdinary measures, it debated criminal charges, 
fixed the pei|alty, and often decided on the guilt of the 
accused. The degeileracy which rapidly followed the fla«r-* 
ishing period of the democracy increased the abuses of this 
popular jurisdiction/ ^ , 

/In the assembly the majorit)i of citizens present was its character, 
decisive. The intelligence of the people, even of the 
lowej jlassej, was more developed than in any other state, 

^ancient or modern. They could appreciate the tragedies 
of Aeschylus and Sopimcles, they listened to the speeches 
of Demosthenes, they were enriched by commerce and 
empire, and by the ample reward of every kind of labour. 

Yet even amongst such a people as this the majority was 
unable to resist the seductive arts of demagogues, and was 
unwilling to exercise its power with wisdom and justice. 

The minority of ijobler and ^orc wealthy citizens was 
oppressed and maltreated,; and^XenophoifjJVefprring to his 
native city,/declarid it to be a necessary consequence of 
democracy Hhat the lot of the wicked s|iould be better than 
that of"the good^/ * • 

» Xen. ii Rep, Ath, c. i. % i. In c. 2. § 19 lie asserjs that *the 
Atheoian people is fully able to distinguish between good and bad 
citizens. But it prefers the bad, and hates the goo& ; for it is convinced 
Xhat the virtue of individuals is not beneficial but harmful to the welfare 
of tile masses, and its object is, not the* good organisation of the Sts^e, 
but the freedom and soveieignty pf the masbcs.’ ^Bul Xen. (?) de Rep, 

Aik. is only an anti-democratic pamphlet, and should not be qAoted as 
a serious authority.] ^ 
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The Senate. The constitution of Solon ii|itended that the power <)f the 
ecclesia shoujd be limited and to s>oihe extent directed by 
the bouie or senate, which was based by Solon upon the* 
aristocratic organisation of the people into the four tribes. 
Th^ members^ of the tribes were divided into four classes, of 
which the upper and richer had greater rights and dulfres to 
the State, so as to secure the preponderance in the senate 
of wealth and education. But from the time of Cleisthenes 
(b.c. 510) the institution fell morfs and more ‘under the 
control of the masses. The senate of 500 became a small 
fiopular assembly, filled up without any regard to* property 
or education. The members were not ever^ elected, bia 
were chosen by lot. They were divided, again by lot, into 
ten sections of fifty each (J>rytanes\ which took it in turns 
to conduct business every th?ity-six days, ^uch a body 
could not exercise any independent authority over the mass 
of the people,^ from which it rose to ephemeral power and 
then sank back into insignificance. , It serve^d merejy to 
facilitate the initiation of business and to help the mob in 
the task of self-government; 

rAe.^rchons. The archwis^ originally important magistrates and belong- 
‘ • ing to the eupatridSy were to be chosen, according to Solon^s 
constitution, from the richest* class (the TrevraKoaio^diiMvoi), 
As the democracy developed, lot supplanted the* previous 
(juJifications of birth and wealth, and the archons were 
henceforth only servants of the demoSy ^nd povrerless pre- 

The judicial sidents of the rtumerous courts of justice. The latter 

courts. democratically organised, and became a kind of 

popular assembly, in which no less than 6000 jurors took 
part •, each case, according \o its imp6rtance, was decided 
by a hundred or a thousand jurors. The desire of the 
masses to^ share in the profits and influence of justice, 
which Aristophanes scourged with his Isatire in the Wasps, 
became a chronic disease in Athens, and gave rise to the*’ 
scandalous profession of the sycophants. The popular 
tribunals regarded themselves as the supporters and pro- 
moters ^of popular rule, busied themselves more with party 
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strujggles and interests than with the impartial administAtion 
of justice, and becapiQ an J^ena Tor the strife^ of private and 
public passions. The corruption of sycophants and judges 
rapidly increased, and the forms of justice were abused by 
the arbitrary despotism of* the mob\ jf ^ ’ 

* • 

^ TOT the constitution of Athens, see Hermann’s excellent booV^ 
GriecR. Statsallerthumer (5. Auflage, 1875, neu bearbeitet von Bahr, 

p- 539 ffo- 
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The character of direct democracy, with its advantages 
and its evils, ir represented f6V all time in , the brilliant 
history of the gifted Athentan people. 

( Democracy prefers freedom to authority. To their lov^fc 
of freedom the Atheiiians owed the perfection of their 
works of art, which receive and deserve the admiration 
of posterity. But the democratic freedom of all involves 
the rule of sfll. The body of citizens wishes to govern in 
person, i.e. by great national assemblies. This is only 
possible in small States, and 'among a people which has 
leisure to devote itself to the regular business of the State ; 
ancC' this again presupposes either great simplicity of life 
and occupations, as in the small commpniti^A of mountain 
valleys, or else tfie^ existence of a labouring'ciass which is 
hot admitted to citizenship. Among ^ civilised people 
direct democracy is ^always a sham, because it cannot exist 
without this servile part of the population.^ 

Cin these large popular assemblies a sense of unlimited 
power is rasily developed, which leads to blunders of every 
kind, and often substitutes arbitrary caprice for law and 
right M The individual may be both honest and prudent itf- 
hfinself, but as(a member of the assembly he is liable td. be 
carried away by the passions ot the crowd,* and to consent 
to resolutions which, a .short time before, he would h^ve 
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unhesjtatingly rejected. The orators can only influencc*by 
playing ypon the popular passions, and wl^n once the 
storm has been raised no feeling of shame can check its 
Violence'.) 

. .Tf, then, democracy is fo be a good coj^titution, ithe*importanc«» 
majority of the citizens must possess political*capacity and character? ^ 
aptnessJ» they must excel both in character and’ intelligence. 

Athenian history, however, offers the warnings of experience. 

Atnong a pefcple of coj^spicuous intellectual develbpment, 
whose character never appeared greater than in times o^ 
misfortupp and danger, it was for a very short period that 
Upre democracy could escape degeneracy and ruin. And 
even when Atftens wa« at the zenith of its power and pr«s- * 
perity, its greatness was not due to the rule of the people 
but to the practical abandoifment of that rple to a single 
great statesman. Thucydides say% of the age of Pericles : * 

(j /ithens was a democracy in name, but in reality it was 
under the rule of the first of its citizens 

Th^ f)opulJce cannot long retain its virtue after having 
•drunk*the intoxicating wine of power. I Democratic forms 
may exist as long as the people retains its dread of divine 
justice, its regard for the restraints of custom and law, and 
its reverence for the authority bf the best men. There can 
be no doabt that in a democratic state the mass of the 
people are elevated by taking part in public affairs, and HTJfP 
they are distinguished from the citizens of other .states by 

* Burke expresses this admirably in his Rejla tio^s on he Revolution 

France (Clarendon Press edition, p. no) : ‘ Where popular anlhority ' 

is absolute and unrestraAed, the people have an infinitely greater, be- 
cause a far better founded confidence in their own power. They ye 
themselves, in^ great measAre,4hcir own instiuments. They are nearer 
to their objects. Besides, they are less under responsibility to one 
of the greatest controlling powers on earth, the «ense of fame and 
estimation, 'fhe share of infamy that is likely to fall to tlK lot of 
each individual in public acts, is small indeed ; the operation of opinion 
being in the inverse ratio to the number of those who abuse power. 

Tlieir own approbation of their own acts has to them the nppcarance of 
a pnblv jud^pnent in their favour. A perfect democracy is therefore a 
the most shameless thing in the worl^. As it is the most shamelei^. it 
is also the most fearless. , 

* Thucydides, ii. 69. 

H h 
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SL richer and more conscious ^velopment of their faculties. 
The individual is compelled to look beyond the narrow 
limits of his own occupation and becomes familiarised with 
the great laws of history and the collective life of nations.*" 
' But fear an(i^ respect soon disappear as the feeling ' of 
unrestrained ’power gets the upper hand, and this pop’^er is 
the more readily abused as the distinction between rulers 
and ruled, which is recognised by other forms of State, is 
wanting' in a democracy. The popujace gives tiie rein to its 
^evil passions : it envies and oppresses the nobler and better 
minority, whose existence is a standing reproach apd protest 
against its own rule. The worst qualities of the coine 
to the surface — pride, arbitrary caprio'i, the live of frequent 
and useless change, brutality: the less it rules itself, the 
more oppressive is its rule of* others. Parties are formed 
whose mutual hatred is stronger than patriotism, and whose 
mortal struggles distract and ruin their common couritry. 
The State is endangered by incessant changes, and brought 
to ruin by the want of stability. Thus the Acheniferr State 
was brilliant in- its greatness; but that greatness wasl6hor^' 
lived, and •^sls followed by a long decadence from which 
Athens never recovered 

(A characteristic of every democracy is the love of equality. 
In Athens this principle was developed more logically and 
dht^-sidedly than in any later democracy. , Wherever it was 
possible the mass of the citizens acted for themselves, be- 
cause a system* of representation gives a certain preference 
and superiority to* the chosen deputies. When it was nedes^^ 
sary to appoint individuals to office or to the senate, the 
Amenians prewired the blind ^stcm of lot ^o election) 
which might have paid regard to superiority of intelligence 
and virtue. All magistrates were frequently claanged, lest 
prolonged authority might exalt them above the' mass 

’ The great period of Athenian history began with (I'leisthenq^ (B. q. ' 
510), who founded the pure democracy, and e^d^ with. die death of 
Pericles (b. c. 428), so that it Jasted only 82 years. . ^ 

* Comp. Aristol. Fo/. vi. 2. § 5, 1317 b. 20. 
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^he ^ry existence of magisyates*who demand obedience, 
seemed ODntrary to ftie democratic maxim of equality ^ if 
$uch inequality .was indispensable, it must be softened’ as 
mqch as possible by the qse of the lot and by frequent 
* change, ^he equality which commends its^:^ to a ddno-* 
cracj^is equality of number. Its formula is not *each^ 
according to his rferits,’ but ‘one as another".*'^) 

Another consequence of democratic equality isoUramm '*• o^rad^m. 
Ampng th# Greeks thisiwas carried out openly an3 was re- 
garded almost as an ^honour, but in modern states, though 
practically exercised, it is not formally recognised, and is 
usually regarc^cd as a disgrace. Every constitution, if it ^ 
wishes to last, must Hhve the power of expelling elements 
which are incompatible with its existence. Democracy is 
not to be blajned when, as^n Athens, it exiles individual 
citi^^ens whose personal superiority is dangerous to the 
general equality. But it is a questionable proof of the 
merits of democracy that it can endure the baseness of 
the masses better than the superiority of individuals.*) 

To sum up what has been said, it is evident that (direct Direct de. 
democracy, as it existed* in Greece, is fitted only for small orIiy™hnv?rn 
states, and especially for agricultural or pastoral peoples ", Sackwa^"** 
whose life retains the simplicity of ancient customs. In the "*‘‘‘** 
case of a*people with a higher civilisation and wider rela- _ 
tions, it may give a great momentary impulse, but it 
becomes insufficient, and harmful^ In the one case demo- 
cr£^cy appears both natural and ipoderate^ in the other it is 
prone to licence aq^ excess, frhe freedom which it prp- * 
miseS becomes in this case the unjust oppression of^all 
nobler elements, the unrestrained and brutal ambition of 
the roobV. /The equality on which it profe.'^es to be founded 

• The distinction is thus expressed by Arislotlui ./V/. v. i. § 12, 

1301 b. so; vi. 3. § 3, 1317 b. 4) : rd laov tear* (iAXd Kar 

iftav, 

Ifftn ostracism cp. Arist. Fol. iii. 13. 5 § i 5 - 25 » >284 a. I7ff. ; Grotef 
History of Greece, Pirt ii. ch. 33.] • • 

*• Aristbtle {Pol. vi. 4) develoi)es thisfopinion, which had been con- 
jfbmed 1 ^ experience in Greece, and was so l.iter in .Switzerland. • 

H h 3 
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is nothing but a manifest lie apd a crying wrong, ^^vheli once 
advancing, dvilisation has broughf il'ith it its" differences 
and its contrasts ^ 

• Cicero’s olX;ervation is very tnie, Rep.\* 26: *quum omnia 'per 
popuhim geruntiir quamvis justum atqne modcratum, tamen acquabilitas 
^ est iniqua, qiium habeat nullos gradus dignitatis.’ * 



CHAPTER XXII. 

III. Representative Democracy and the Modern , 
REPUBLia 

^ Direct democrary*has only existed in modern time^in Direct super- 
very exceptional and very favourable circumstances, and pre^atStile' 
then its form, has been much more moderate than that 
of^thens. It is still visible iif some of the mountain 
cajubiis of Switzerland, where every year the Landsgemeindt 
meet^ |ind the raising of hands distributes the ofhces 
• Sind dignities of the little republic, usually to the most 
respected families, and gives its sanction to the laws which 
have been prepared by the councils. These sitnple demo- 
cracies, little touched by the stream of European life, 
deserve our respect for their five hundred years of a history 
that is ricTi in manly episodes and rarely stained by acts of 
violence, for the simplicity of their customs and the p^SEe- 
ful and happy existence of their inhabitants. But in recent 
^times they have been affected by the tendency to introduce 
the representative iSprms which prevail in the other Swiss* 
cantons and in the United States of America. The French 
movements of 1793 and 1848 aimed at a representative 
constitution, and in the present day it is the ideal of demo- 
cratic parties everywhere. *I'he modern form of democracy 
may be declared to be representative demoA^acy, ^ 

* As constitutional monarchy originated in England, so re- *• Repre- 
presentative dei^^ocracy, or the modern form of Republic, aft demp^SLcy. 
the Americans prefer to call it^ was developed in North aJISISS!* 
America. It is noteworthy that tho two cfiief forms ©f the • 
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modern State owe their origin jto the political genius (yi the 
AnglO'Saxop aace. ' " 

CauMbofits Several causes combined to start and develope a new, 
'*"**“’ . democratic constitution in America. It was only partially 

due*^to the extension of a territory which required hard toil 
before it coul3 be made fit for cultivation.’ Earlier hiCtory 
had, shown that extensive territories were not favourable to 
democracy; they had usually been colonised by great 
monarchies, and the colonists were* kept in strict subjei- 
tjon. In South America new settlements had been founded 
and huge tracts of land had been occupied and made pro- 
ductive by a numerous population, but it wa^ lonj^ befor^ 
that part of the continent possessed* a democracy, '^e * 
real cause is to be found, not in the soil, but in the char- 
acter of the men ; but at the siime time it m^iy be allowed 
that the extent of tcrritoiy gave freedom and security for 
development, while the hard struggle with nature created^ a 
spirit of manly courage and self-reliance.^ 

New Eiig (The English colonists brought from their old home the 
love of self-government, liberty, and legality. In the new 
world they 'also found freedom from the oppression of 
feudal and aristocratic institutions. From the first com- 
plete equality prevailed among the planters. The Puritans, 
who settled in New England, belonged to the English 
Inftnile class. Their religious belief was opposed to any 
ecclesiastical hierarchy ; they wished share in the com- 
mon priesthood 6f ^Christians, and regarded each other as ^ 
'brothers. They sought the other side, of the Atlantic to 
escape the persecutions of the episcopal Church and of the 
State which maintained it, to preserve their religious and 
their political freedom. Their ideas were at once theocratic 
and demccratic. They did not rebel against the monarchical 
and parliamentary constitution of England, but they want^ 
to free then^elves from the immediate bppression of thd 
Government.} The first agreement of the * Pilgrina Fath^ers,* 
which all signed on their landing at Plymouth, throws light 
on the origin oV NorUi American democracy. ‘In the 
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name^of God, amen; we, whose ^ames me underwritten, 

^ the loyal objects of o1ir*dreaa sovereign King Jemes, having 
iindertaken, for the glory of God, and the advancement of 
the Christian faith, and honour of our king and country, a 
voyage to plant the first colony in the nojtfiern parts of* 
V\rgm^, do, by these presents, solemnly an<^ mutually, in 
the presence of God and of one another, covenant and^ 
combine ouj-selves together into a civil body politic, for 
ouik better Wdering and preservation, and furtherarite of the 
ends aforesaid ; and by virtue hereof to enact, constitute^ 
and fraifle,' such just and equal laws, ordinances, acts, con- 
stitutions, and offices, from time to time, as shall be thought 
most convenient for flie general good of the colony. Unto * 
which we promise all due submission and obedience.’ 

Similar proceedings were tSkcn by the fir%t emigrants to 

? hode Island, Newhaven, Connecticut and Providence. 

hus these communities, which formed the New England 
group pf colpnies, with Massachusetts at their head, adopted 
,a forpi of government which appeared as the joint work of 
free men. • 

Wholly different from this were the conditions of the virginiaa 
southern group, which was at first called Virginia, until the 
name was afterwards confine3 to the most important of the 
colonies. There the episcopal Church, with its aristocratic 
constitution, found ready recognition. Although 
the planters belon^i^d to the middle class, the settlement 
> was directed rather by*economic than by feligious interests, 
and moreover several members of the aristocracy^ held large? 
estates there. Later the population igas recruited by the 
arrival of numerous adfsenturers, and of the criminals *and 
vagabond^ who were transported by the London police. 

Still, even in Virginia, it was found impossible* to trans- Carolina, 
plant the aristocratic constitution of Bngiand, and the 
^loteble attempt which was made by Locke at Shaftesbury’s 
request to drai;^ up a similar constitution for Carolina (166$) 
was a complete failure, l^he^ colonists had no w4sh to 
become tenants of the proprietaries# landgfaves and caciques 
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(barons), when they might free proprietors elseVfhere, 
and in 1 693 -Locke’s constitution was^ abolished. * Both in 
the northern and southern colonies the planters, prevented 
by the great distances from meeting in person, instituted 
representative assemblies com^jpsed of freely elected depu- 
^ties, which exercised the autonomy of the coloi^y^'and 
controlled the administration. The germs of the institu- 
tion may be traced as far back as 1619, and ^it was soon 
adopted 'in all the colonies, ^ ■ 

fv There was a stronger intermixture .of foreign elements 
in the central group, of which New York, origin^illy New 
^ Anjstcrdam, and Pennsylvania were the moi;t prominent^ 
But there too, the influence of the English race led to 
the adoption of the same constitution in essentials. The 
points in which all the colonies were alike, rmay be thus 
enumerated : — ^ 

(a) English law without either landlords or feudal 
tenure : free property in the soil was the l?asis fif the 
economic system. ^ 

(^) Essential equality of position and rights, and the 
absence of iny aristocracy like that which still held power 
in England. This equality was, however, broken by marked 
differences of race. The Red Indians, the original inha- 
^bitants of the country, were not placed on a level with the 
wiiitfc'men, nor admitted to share in the government of the 
community j but they had special rights and laws of their 
own. Far lower ,was the position of the Negroes, the 
'descendants of imported slaves from ^ frica. They were 
usually the propertyrof the white planters^^ but in the excep- 
tional cases when they obtained ffe^^om'they were never 
admitted to the political rights of citizens.. 

(^) The constant habit of self-reliance in contrast to 
State-aid. This^is visible at the time of the first settle- 
ment, when the neighbours helped each other to builef 
block-houses. . 

. if*' 

(^)*The general educat^n of the people by means of 
nationul schools.* These were founded very early by the 
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villages for their own youth, in many colonic^ at- 
tendance was made^cftmpuisory. • 

, (tf) A free constitution of the villages, and independent 
administration of the counties. 

(/) The small number *of officios. Of^tftese the most 
impiftrtant was the governor of a w^hole cofcny, who was 
elected by the planters in the chartered colonies, nominatecf 
by the proprietors in the proprietary, and by the English 
ij<^vernm 5 nt in the crgwn colonies. Next to him^ame the 
presiding judges. Both had to act in co-operation wi^i 
represeiftatives of the citizens, the governor with his coun- 
cillors, the ju| 3 ge with the jurors. The justices of the peace, 
who were nominated in England by the king from aiiiong* 
the gentry, were in America always free tillers of the soil. 

(^) Hardly any standing “troops, their pl^ce being taken 
by the militia, v ' ‘ • 

* {h) The existence of a House of Representatives, elected 
in each colony by the free men, which acted with the Senate 
in n^Sing laws, but by itself granted taxes and controlled 
the administration. • 

(/) The custom of short tenure of offices, so •as to provide 
for frequent changes. 

Lastly, the gradual development of a free press and 
freedom*of combination. 

On these foundations an independent representatiuartibiT* 
stitutiofi, at first eiyouraged by the Crown, was built up in 
qach colony long before the separation frofti England. When 
the declaration of^ independence (1776*^ broke *off the con* 
nection with the English king and parliament, the new 
republics* were at once^ complete. * 

The Federal constitution of the Union (1787) was only The Union, 
the logical application of these provincial institutions on 
a grand scale to the collective State than formed. 

* The new form of State was imitated by the French in a. France. 
th^Constitudons of 1793 and 1795, again in 1848 sAd 
^^3)but without permanent success. The politica> ideas 
of^‘ liberty, equality, fraternity,' j^'cre aldopted with pas- • 
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sionate devotion by the Frencji; but their traditions «^ere 
monarchical, < and their customs vefry* slightly republican. 
They have always been inclined to call in State aid rather ^ 
, than to help themselves, to prefer the glory and power of 
•ihe«^State to legality or the unassuming labour of consti- 
^tutional life. The French tendency to centralisation^ has 
always been more in favour of monarchy than of^ a re- 
public*. 

fandT*^***^ On the other hand, the represc^ntative deniocracy^ dk' 
.^merica found a soil ready prepared for it in Switzerland,, 
to which it was transplanted by French intervenlfton.d*^.^ 

^ In Switzerland the greater cantons were ajistocraticallyt 
govjrned ; some, as Bern, Fribourg, Soleure, and Luzern, 
by a hereditary class of patricians, others, as Zurich, Basel, 
and Schaffhaus/^n, by the exclusive corporation^ of burghers. 
But communal liberty had* been retained as the basis of the 
cantonal organisation, and the Republic, the political idedl 
of the people, had a deep root in the popular character and 
customs. There were no standing troops and nS* per- 
manent officials, t The independence of Switzerland had 
been won in a struggle with princes and nobles. It was 
therefore nothing unnatural when, in harmony with modern 
theories, civil liberties were e:!tcnded to all classes and to 
the whole country, and the aristocratic privileged of the 
"^^jfetrk-jans and burghers were abolished. This completed 
the change irom an aristocratic to ^ representative re- 
public ** 

• The attempt of 1798 to form the wlj^ole of Switzerland 
into a united representative democracy was not permanent. 
The* traditions of independence imthfe older caritons and 
the elements of internal opposition were too strong to admit 

* Ropnblic has been established in France ever since 1870, and 
the prospect of acroyalist restoration seems now to be almost 
hopeless.] ' 

Act of Mediation, 1 803, xx. 3 : ' II nV a plus ea Suisse ni pays* 
sf.jets, ni privileges de lienx, dc Viaissance, < 3 $ pesrsonnes on de families.* 
See BJuntschli, Schwei%erisi.ke 5 Bundrsrecht^ i. 474. 'federal Co&st. of 
1S48 and 1874, art 4: ‘In Switzerland there are no subjects, and no 
privile(j|es of place, ol birth, family, or of p^reon.* 
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of submission to the Helvetic E^puBlic, "which was soon 
dissolved? But in fhihy“ctntons, and espocijilly in the 
towns and the new cantons, representative forms were 
retained, in spite of the partial reaction in favour of aris- 
tocratic privileges which ilollo wed *1814. jl^he reforming* 
mpvtments after 1830 gave freer expression *to the repre- 
sentative form, and in 1848 it was applied to the Con-* 
federation 

Mo(^n democracy rts essentially different front the old 
Greek form. The Persian Otanes (in Herodotus, III. 8^ ancient and 
enumerAes five characteristics of ancient democracy; (1) Sm^racy. 
\he equality I of all rights (ItToi^ofxla) ; (2) the rejection of 
arbitrary power like that exercised by the oriental despots 
(3) the appointment to offices by lot ; (4) the responsibility 
of officials; ^(5) common deliberation and decision in the 
{ippular assembly. Three of these are admitted in the 
modern State, in constitutional monarchy as well as in the 
repu|)ycs ; ];)ut 'the other two, appointment by lot and the 
popiyar assembly, are rejected. 

The ancient democracy admitted all citizens equally to a 
share in the government; the modern democracy intro- 
duces an aristocratic distinction in the election of the best 
men as representatives, and is thus a nobler form of demo- 
cracy. ^he right of sovereignty is ascribed to the whole 
body of citizens, to the people, but the exercise 
right is entrusted |p the most eminent men, to the repre- 
sentatives of the peopfe. ^ ^ ^ 

The citizens stili take a direct part in public affairs in the 
following^ points : — ^ • 

{a) In^the voting on Constitutional laws. In Switzerland | 
the principle has been generally recognii^ed since 1830, that f 
constitutional laws require the consent of a majcg'ity of the 
citizens, not reckoning those who abstain^rom voting In 

[JFor the Swiss Constitution of i%48, sec Lafeniire et Batbie, du 
Constitutions d Europe et itAmMque (Paris, 1869), pp. 84-1 Oi] 

• Const, of Ziirich, 1831, § 93; ’I^tbc proposal (of a constitutional 
change whi^ has been twice discus'^e^ by tht Grand Council) is 
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the United States, on thedOther hand, the vote is entrusted, 
not to the ^wiiole people, but ^to a iiSmerous assembly of 
representatives specially selected for the purpose (Con-^ 
, vention). 

' (<i) Sometimes in the Voting on other laws. In this case 
jLhe popular decision takes either the positive form of sfinc- 
tion {Referendum) so that the acceptance of the citizens gives 
^ validity to a law, or the negative form of a v^o which en- 
ables the^itizens to reject a law aftertit has been harried ^b^ 
t|pe representative chambers. In the latter case the number 
of those voting against the law must exceed half' of the 
^ ^whole body of citizens; while in the former qase a simple* 
majority of those voting is decisive. !6oth forms are bor- 
rowed from pure democracy, and as they may easily give 
rise to agitation among the maSscs, they involye danger to 
the interests of civilisation and culture. They were first 
adopted by some of the separate democracies of Switzer- 
land, and in 1874 were introduced into the Confederation*. 

{€) In the election of members of the legislative Ijody. 
These elections are usually based upon the mathematical 
principle of ‘equal electoral districts and the counting of 
heads, but occasionally upon organic divisions, e. g. the 
communes. The representation is therefore usually incom- 
plete, and is determined too much by party tendencies. 
Tilts Sfc^efect is by no means inherent in or confined to 
representative democracy; it is equally manifest in con- 
stitutional monart hjr. 

The regular exercise of the supreme ppwer is usually en- 
trusted to large assemblies, which are chosen as the most 
perfect and complete representation 'of the sovereign people. 

b 

accepted, it must be submitted to tlie whole body of citizers for theii 
acceptance vt rejection.’ h cdcral Const, of 1 848 and 1874, art. 6 : < The 
Federation undeitake»to guarantee the cantonal constitutions, provided 
that they have been accepted by the people and can be revised if an^, 
absolute majority of the citizens demands it.* 

Federal Const, of 1874, art. S9: ‘Federal laws or decisions binding 
the whple Confederation, which are not of uigent impiibrtance, are to be 
submitted for the acceptance or irejeclion of the people, if ftis is de- 
manded iby 30,000 qualihed Syviss citizens or by eight cantons.* 
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In^Switzerland during the midcjle ages, the Grand Coun- 
cils of the towns, and the Hundrdthe of the ijaral cantons, 
were only extensions of the real Councils, in which authority 
concentrated, by the addition of committees of other 
members of the canton foi^ importiftit business, and in ^the^ 
towiis for legislation as well. In the present^ day the Grand 
Councils are separated from the government, raised above* 
it, and exalted to be the authorised holders of the sove-* 
rftignty ^ • Vhe federal assembly (Bundesversammlung\ 
which consists of two councils, occupies a similar position 
with regard to the federal government \ 

• In Nor th i^merica both the National Congress and the 
legislative bodies of*the separate States are composed of* 
two chambers, and are still more distinctly separated from 
the government. • ^ 

In government the people havetio longer any direct share. The admimV 
e^en in those states which have kept pure democracy for power! 
legislative purposes. Everywhere the work of government 
is enlrfisted^to authorised representatives who carry it on in 
*the people’s name. In some states the choice of the head 
of the government is made directly by the people. For in- 
stance, the governors of most of the American states and the 
town councillors of Geneva ^re elected by the whofe body 
of cilizerfs The President of the United Slates is chosen 

* Const, of Ziiricli, 1831, § 38: ‘The exercise of the suprejii^g^wef 
in accordance with the constitution is entrusted to a Grand Council. It 
has in its hands the mailing of law.s and the superiglendence of the local 
administration. It repre^nts the canton in its external relations.’ 

Cherbuliez, Ee la Democratie m Suisse, ii. pp. 55 ff. * • 

* Federal Const. of*i848, § 60: ‘The supreme powesin the Con- 
federation is to be exercised by the Federal As^jimbly, which consists of 
two parts, *the National* Council {Nationalrath) and the Council of 
Estates {Sidnderathy Federal Const, of 1874, art. 71 : ‘ With reserva- 
tion of the rights of the people and of the cantoijs, the supreme power 
in the Conmderation is to be exercised by the Federal Assen^bly.’ 

* So in the French Constitution of 1848, art. 43 Le peuple Fran9ais 
del^gue le ponvoir executif a un citoyen qui reyoit le titre de President 

•de la R^publique.* [Blnntschli apparently meant to refer to art. 46 of 
the institution : ‘Le President est nSmme, an scrutin secret et k 
majority absolue (ies votants, par Je suffrage direct de tous les electeurs 
des d^paitemcnts Fran^ais et d’Alp^erie.' Lafcrriere et Batbie. d. 

^xzvih.] 
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by ‘electors, whd in their jturn have been chosen by the pri- 
mary elector^. In others, onkhe oth^^r hand, tha choice is 
in the hands of the legislative body, which thus represents 
the people in appointing to the chief offices. The latter 
.system prevatils in moit of thd Swiss republics, where the 
Grand Coundil appoints both the government and the^chief 
judges, in France, and in a few of the American' states. 
'Under the first system the government is obviously more 
independent and powerful, especii^ly in relitfon to ^the 
chambers, because it can claim to be equally representative 
of the people, and to have received still greater proofs of 
the public confidence. Under the latter the government is 
mof.e dependent on the legislature to which it owes its 
existence ; and therefore there is less possibility of making 
each power limit and restrain the other ^ 

Jurisdiction. Jurisdiction is also exercised in the name of the people, 
but the judges, who require special qualities and training, “ 
arc usually nominated either by the government, as in the' 
United States and republican France, or by the legifeldture, 
as in Switzerland. But a direct share in jurisdiction is 
given to thq, people by the jury system, as the jurors are 
selected by lot from among the whole body of citizens. 

Local admi. In cvery representative democracy the communal con- 
nibtrations. jg espccial importance, and forms (he solid 

•Hiiwua^tion of the whole organisation. In the communes 
the burghers are trained in public affairs, in self-government, 
and civil freedoivi. In them, at least in the smaller and 
rural commun(:s, it* is still possible for all the citizens to 
meet in the communal assembly, though in the towns this 
is alfo formed by representation. The’- republics df Switzer- 
land and North America can both trace their foundation 

« [The impoitant dilTerenoe between these two ways of electing the ^ 
head of the executive goveminent is well illustrated in the French Con- 
stitution of 1848. M. Grevy proposed that the President should he 
elected by the National Assembly, but it was decided that he should*' 
be chosen by universal surfiage.^ The result was to create two e^mal 
powers, the President and the Assembly, without any^means of settling 
a dispiiCe between them. This state of things enabled Napoleon III to 
establish the .Second Kmpire.] ‘ 
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historically to a free communal constitution ; and if tMs is 
not true^ of Franc^ 4 onljj furhishes another proof that 
the French have no natural tendency to ^a* republican 
* government. • 

* Leaving on qhe side the very slight direct share of the 
peqple in their own sovereignty, we see thait»in representa- 
tive democracy the rule is that the people governs through it% 
officials^ while it legislates and controls the administration 
trough itsnrepresentatives. On this point the modern con- 
stitution shows a marSed resemblance to those states which 
draw a distinction between the rulers and the ruled. 



c 'CHAPTER XXIII. 


*IV. Consideration of Representative Democracy. ^ 


^'Montesquieu declared the principle of democracy to be 
virtue. But virtue, as a political principle, presupposes, not* 
the equality of all, but a respect for thci moral worth of the 
rulers, which is not to be fbund in pure democracy. All 
that we can say is that a certaLi measure of virtue in the 
mass of the people is an indispensable practical necessity 
for a good democracy, and that the want of it must involve 
speedy ruin. It may rather be maintained that virtue has 
been made the political principle of representdcive bdmo- 
cracy, which is nojt only a more moderate but also a nobler 
form of democracy, because in the system of election it 
borrows some of the advantages of aristocracy. 

Difficulty of Its principle is that the best men of the nation govern in 
best reprel**^ the name and by the commission of the nation. But the 
'^•e&U^ifficulty lies in organising the elections so as to 
secure that the best men both in intellect and character 
shall be chosen. < o 

oThe democrdiic tendencies of the present day are in 
favour of regulating elections simply liy the number of 
electCH's. Democracy, placing, as it do^s, great value upon 
equality, readily adopts mathematical rules for its '•institu- 
tions ; it counts the*^ citizens, and assigns equal righ^ to an 
equal numfier. ^ 

But this system is better suited to direct democracy, 
wl^ich extends the exercise* of power to all citizens alike^ 
than representative democracy, which distfhguishes citi- 
zens according to « their wofth, and only entrusts the ad- 


Danger of 
reganling 
quantity 
rather than 
quality. 
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minisiration of public affairs 4o Jthe bettW among them. 

Thus theJatter form Regards the quality of thei ejected, and 
jt is unnatural that it should regulate the electoral divisi(^ns 
simply by quantity. Moreover the defects of the system 
are far more harmful in Ithe repfesentative* state. The* 
popiilar assembly of a direct democracy i^^not merely a 
mass df individuals with equal rights ; it is' readily in- 
fluenced by the magistrates, by the great orators, and the? 
nfost respected citizen^ ; the decision of the majority will 
probably correspond to the true character of the whol^ 
nation, aBut in a representative democracy the nation is 
mot thus united ; on the contrary, it is divided into a 
number of scattered <units, which may be equal in number, 
but which in regard to quality stand in a wholly different 
relation to the whole, and jA-e therefore very unequal parts 
of the nation. Is it possible to maintain that the rural dis- 
titcts of Brittany or the manufacturing districts of Lyons at 
all resemble the elettoral divisions of Paris, where one finds 
mixeftlogetRer without real union the wealthiest and most 
'^educated members of the community, the numerous grades 
of simple burghers and artisans, and a low rabble such as 
cannot be paralleled elsewhere in France? This difference 
in the electoral districts derflands logically that a different 
value shill be placed upon their votes. True representation 
can only be secured by arranging the elections so thsL^every 
element and every interest in the nation shall be represented in 
proportion to its relation to the whole. If umber has a cer- 
•tain value, but it is not sufficient by itseff. flttiei; qualities,* 
such as property, education, occupatioij, and mode of life, 
must alscT be regarded f and it is best to do this in Con- 
nexion with organic parts of the nation rather than with 
merely arbitrary subdivisions. 

We may thus lay dowm two fundamental principles for tactical 
fepresentative democracy. 

,/f) Whenever the whole body*of citizens act together, of 
when a vote is* given by thd whole nation, it is enough to 
reckon merely the number of votes, jis in a direct democracy. 

I i * 
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(2) On the other hand, the mere counting of vdtes is 
insufficient when parts of tlie natioVi are electing repre- 
s^tatives for the whole. The parts must be arranged 
according to quality, so as to guarantee the election of 
the best mep^ and to give due proportion to the intel- 
lectual, moral, and material elements of the nation. ^ 

The peculiarity of representative democracy is that it 
ascribes the right of sovereignty to the piajority, but 
entrusts' its exercise to the minoritr\ To secure thah the 
jninority shall rule according to the .wishes of the majqrity, 
the latter reserves to itself the choice of those vifto are to 
act in its name, and new elections are '.held at shoft 
intervals of time. ^ ' 

This constitution recognises that the mstjority has neither 
the leisure ncr the ability actually to exercise the self- 
government which it cldSms as its natural right. But^ it 
credits the majority with sufficienf^ intelligence and interest 
in the State to take part in the electibns, an^ to f ijjd the 
ablest men for its representatives. ' % ^ . 

It demands less from the citizens than direct democracy, 
but more ffom the representatives. It relies upon the self- 
confidence of free and equal citizens, but ^t the same time 
it trusts that they will be moSest enough to elect jtheir best 
men, and to submit willingly to the rule of their representa- 
tives<s long as these retain the confidence of the majority. 

The frequent elections make the rylers dependent upon 
the ruled, an^ yet the latter have* to obey during the in-<, 
terval. The freedom of the subject^ is more securely 
founded than the j*uthority of the government. The chief 
magistrates are regarded rather a^ the servants £han as the 
heads of the republic. Although, according to'Guizot, a 
state cap only be ruled from above and not from' below, 
representative democracy tries to maintain as much^^as. 
p)Ossible the appearance of being ruled from below. Thijs. 
the government comes to resemble a mere admtnis/rafton^.^ 
and\he State is like a comptum on a grand scale or a great 
economic institurion ( \(Hrths€haft). 
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Th^ weakness of authority shows itself least in the legis 
lative bodies ; in fad! fhere h a danger that thi% represen- 
^tives may identify themselv^ altogether with the nation 
and may be -carried away hj the illusions of pmnipotence 
" The government* on the other hand, has ^eat difficulty 
in milking its authority really strong and vigorous. The 
frequency of elections makes its position insecure and 
dependent ujon the changeable opinions of the people. It 
is*qply powerful as long as it is supported by the Majority, 

, and it can only carry out extensive and far-reaching plansj 
when th8se are in accordance with the instincts or tra- 
ditions of the /nation, and thus contain a security for theii 
permanence. • ^ • 

The organs of^overnment have an unassuming* aftd civic Want of 
appearance. JThere is none*of the pomp and majesty with ?SIi£nt?i 
which monarchy and aristocracy ate surrounded ; the soil is 
too natural for the artificial forms of court diplomacy ; de- 
mocrat prefers to bd represented by simple charges d'affaires 
.gr coi^uls. A great standing army would be a constant 
menace to its security and its freedom, and it has to main- 
tain a large militia and Landwehr. The concentration of 
all forces is less developed than the independent decision 
and free movement of every part. 

The institutions for the public service are usually good, Exoeii-^<» 
and sometimes excellent. In a democracy one expeats to institution! 
find numerous establishments for useful and charitable 
purposes, good roads arid means of comrpunijatipn, numer- 
dus national schools^ cheerful festivals, etc., and ^moreover 
one is less j>lagued witj;i bureaucracy an4 red-tape. 

On the other hand, tMbre is more difficulty than in otTier Neglect of 
constitutions to induce the State to attegd to the loftier ^ 
interests 0 / art and science. A* democratic natien must 
have reached a very high stage of civilisation when it seeks 
t^ satisfy needs of which the ordinary intelligence cannot 
apprS:iate the value or the importance to the national^ 

Welfare. * ' , * 

The manly consciousness of free(iDm, which creates and Elevation 
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finds expression in the .constitution^ elevates the middle 
classes who •form its chief Support/- while the*. direct or 
indirect contact with publiq, affairs developes the intelli- 
gence and strengthens the character of the citizens. There 
• is a wide foundation and free*^ play for patriotism, and in ‘ 
, times of crisis the citizens are willing to make great Ciacri- 
fices for their country. To aristocratic dispositihns the 
constitution offers less opportunity for development, and 
the peo'ple often display mistrust oi^- hostility towards tljiefn. 
fBut even they can earn respect, if. they will refrain from 
wounding the feeling of equality by haughty pretensions, 
and if they enter into rivalry with the best ofjtthe democrats 
in 'zeal and devotion for the public gdod. 

fc e 

Note . — ^Robert v. Mohl {Encychpadie^ p. 346) has contested the 
assertion made a&ove, that in^a representative democracy the principle 
of number ought not to be absolutely decisive. He says: 'However 
true it may be in general that the right of taking part in an election 
ought not to be regarded as a personal right of the individual, but 
rather as a delegated function or office, yet this dols not* ifpply to 
the exercise of the^ sovereignty of the people by representntiefu. Thfe* 
sovereignty of the people is based upon the innate right of the indi- 
vidual to a share in the government.’ I allow that this is the view of 
thc'nvodem democratic theory, especially as it was formulated by 
Rousseau. But the result is that*it has never emerged from the con- 
fusion of personal with public rights, and its so-called sdcial state is 
only the patrimonial state reversed. The error h obvious to every one 
who ^as grasped the distinction between the unity of the nation and the 
aggregate of the ^itizens. An elector deri^ his right to vote, not 
from nature, but fron^ the State. Every system of election is an ivti-^ 
tiition of tfie State for public ends. [On the sublect of this chaoter. so: 
Mill, Representative Government.'] 



CHAjn i:r XXIV. 

V^UIPOSITE EORMS OF i^TATE. 


Hithickto we^have considered only simple States. But Various 
States are alj^ compositt\ whtn they consist pf parts which Composite 
are. also States or are organised fike States. In them the 
dinerences between the simple forms are repeated, and so 
far there is nothing specially notable about them. For 
. pxamgle, botii the collective and the separate States, or the 
chief State and its dependencies, may be organised as 
monarchies or as representative democracies. • 

But it may happen that the collective and the separate 
States have different constitutions. The German* Con- 
federation of 1815 remained an oligarchy of sovereign 
princes, without popular representation, while constity/ional 
monarchy was gradi^lly introduced in the individual States 
^composing it. Some df the Swiss Cantdhs^are still direct 
•democracies, wher^s thfe Federation is a representative* 
democracy. EnglancJ possesses a consytutional monarchy, 
but the English dependencies in Asia are absolutely rifled, 
and somh of the colonies elsewhere are half-sovereign 
republics under British suzeraiifty and protection. 

Where there are great differences in nationality, civili- 
sation, and historical conditions, a difference of constitution 
is natural and Justifiable ; but where these conditions arc 
the same, as in the German Confederation, such a eh'ffer- 
ence is contrary both to nature ant^ harmdtay. • ^ 



THE FORMS OF THE STATE. 


(Book VI. 


486 

In all compoSte Statej we meet with a new distinction 
(Gegensatz^ viz. that between Ithe peM^r of the cqjjective or 
chief State, and the independence of the separate States or 
dependencies. 

• Y^ith regard to this* point \ffe may make the following • 

subdivisions • 

1. *Thcabso/ I. A chief State ruling absolutely over subject ^depen- 
one state ^ \lencies. To this class belong many possessions of the 
over other*. European powers, especially in Asia ^nd Afric/. • The chief 

§tate alone has a free organisation, the dependencies are 
unfree and subject to foreign rule. The oppositioni between 
the States is very marked, and all the energ3| of the ruling. 

* Stake is needed to avoid a conflict*. « 

2. Thcsiuc- 2. The. suzerainty of one State over vassal States, or the 
proStorate protcctoratc of a strong State Over less powerful dependen- 
ovwothal! cics. Here a certain amt>unt of independence is possible 

for the vassal or protected States. The Holy Romfin 
Empire is a mediaeval, and the Turkish Empire a modern 
example of a body politic composed of vassal' Staft^ In 
modern times the protectorate is preferred to suzerainty,** 
although thfr former has no meaning except when there is 
a great disproi)ortion of power, and can never commend 
itself lo a free nation. Exatnples of it may be seen in 
Napoleon’s protectorate over the Confederatiorl' -of the 
Riling, in that of England over the Ionian Islands*, and 
that of the European powers over Moldavia and Wallachia*. 

3. The rule 3. Closely related with the above, but modified and 
mother- cnnobled^by filial' loyalty, are the relations between the/ 

mother-country and its colonies, whiefi are not yet inde- 
pentlcnt, but have almost developed *into complete States. 

• • 

‘ See Mill, Represmtative Co^mment^ ch. 17. , 

« [Thisfprotectomte was voluntarily abandoned by England in 1863 
on the accession of prince George of Denmark to the throne of Grqece 
as George I,] 

[This protectorate was established in 1856 by the Treaty of Paris. 

)n 185S the six powers concluded a Convention with the Porte to liettle 
the government of^the two provinces. In the next* year the provinces 
effected their own 'union by elating the same prince, and have since 
become the state of Roumanja.] 



Chap.XXlV.J COMPOSITE FORMS OF STATE. 

Eveiv after the internal administration ot the colony has 
become .substantiall;if independent, it continues^to need the 
^protection of the mother-country in its external relations, 
and is therefore willing^to acknowledge a relative superi- ^ 
ority. The first# example bf this \f!as seen in the rela^on^ 
of Canada with England. * 

* 4. a Confederation iSiaienbund) or Personal Union ^ 4. ConfeJe 
the connected States have usually their full dignity arid inde- 
pe^dence,* Athopgh tl^ese maybe restricted in exceptional 
cases when common interests require it. The separ^e 
States have a complete organisation, but the combination is 
•undeveloped /and has no personality of its own except in 
special, and mostly external, relations. It is rather a<con- 
glomeration of*States than a*real State, as it. vaunts the 
necessary organs for legislittion, governmept, and jurisdic- 
tion. It stands halfway betweeif a permanent international 
Aliance and a constituted State, and is therefore an incom- 
plete and transitional form. 

is fSrm there may be a common people, but there is 
no real united nation, and the collective life and i)ower arc 
developed with great difficulty. This last defoct is le.ss con- 
spicuous in a Personal Union, which at least possesses a 
single head in the common Monarch, than in a Confedera- 
tion, wffich has no united organ whatever. Both forms are 
completely unfitted for action. The German Cqpfeder- 
ation of 1815 is t|ie best example of such a system in 
modern times, and nhe most eloquefft ^wjtness to its 
• defects. * . , • 

• 5. A Federation (^Bundesstat)^ Federal Empfre (Bundes- 
reicA) and Real Union have this in common, that bofh the Fcderii 
collective (Gesammtstat) and the particular States {Einze/- anTtuai 
Staten) hive a complete organi&tion. fn a Federation the 
particular States are more independent, because each has a 
•government exclusively belonging to itself ; whereas, in a 
RAl Union, the head of the*collective State is also«a 

^ *« See above, Book ch. iii. p. ^71. 

* See above, Book IV. oh. iii. p. 273. 
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territorial prince “in his qwn territories {Krgnldndei^f tlxA 
these are ther^ifore less sovereign • V* 

In a Federatioti and a Federal Empire there is an^ 
organised nation, and at the same time the peoples of the 
pa^tjcular States also possess orgknic unity. ^ Thus we speak 
of Americans, *a\id also of Pennsylvanians and VirginiAis ; 
bf a Swiss nation, and of Bernese and Genevese ; of Grfmans, 
rfhd of* Prussians, Saxons, Bavarians, etc. The collective 
State is ac. free in its movements anc^as wejl p/otided w|th 
organs as the simple State. But the separate States are 
not at all vassals : within their sphere they are as indepen- 
dent as simple States \ % • 

* 'Fte co-existence of two kinds of Gtates on the same 
territory , is. rendered possible by (i) a precise distinction 
between the powers of each, atid by making provision for 
the peaceable settlement of disputes ; and (2) by keeping 
the governments and the representative bodies as separate 
and as independent as pos.sible. This separation of persons 
and functions is most complete in the United IStatel**^ the 
distinction of pow/:;rs is very carefully regulated in the Swiss 
constitution V In the German Empire the organs of the 


® jBluhlschli seems hcic lo confiNt* independence in relation to the 
hc.id of llu’ collectixc Stale, with independence in relation to the 
^collective Slate itself.] 

' G. '^’aitz, Grundzilge dcr PolUik^ P- 44 • * powers, that of tlie 
Confederation and that of the separate States, must be independent 
(sovereign) in their own sphere : neither must rtceive delegated power 
fiom the other.^ Siifce 1S71 numerous pifblications have appeared 
i\bout*the nature^ jf Feflerations in general, and especially about the 
legal constithtiozi of the Geiman Empire, but Cs yet no satisfactor): 
Solution of the difficult problem has been oQered. The view in the 
text, which was originated by De Tocqueville and developed^by Waitz, 
is opposed to the essence of sovereignty as the highest power in the 
State and therefore indivisible both in respect of sphere a^d objects. 
See Seydel, Jleitschrift fur StaiFMissenschaft, xxviii. 185 ff. La&nd, 
Staiirechtf i. 70 (also Jti .Marqiiardsen, Hatiabuch des offentlichen RethtSj 
Part II, p. 15 ff.). Jellinek, Lehrc von den Statenverbindungen. pp. 
16 ff. and 353 ff. * 

^ See Kuttimann {Das fwrdamertkanische Bundesstaatsreckt der~ 
gUchen m. den polUischm Einriektungen der SckweUf a Thl., Zurich) 
on the Yneans which the Swi»s Ee deration has at its disposal to enforce 
the federal laws. % 

• f 
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f'eddral Government are closely cpnnectecT with those of the 
separate, .States, altHoagh tlje Prussian king^ as Emperor, 

, assumes the position of a single head of the Federation, and 
^^though the Diet is completely distinct from the Chambers 
of the separate* States. ^I'he re^lpective powers of^ ' 
Federation and its me .mbers are not at> all clearly dis- 
tmguiShed, in fact they have been purposely left indete* 
initiate. But there is ample security for the independent^ * 
6f^ thfe stfjiaratc; govejnments, and for the prev^*ntion or 
speedy settlement of disputes, in the regulations, that gn 
imperial law always overrides a provincial law, and that the 
•consent of ih/ Federal Council is necessary for every imperial 
law. • ^ • 

It is usual consider that* the collective State busies’ 
itself with external affairs a^ a rule, and witjh a few internal 
matters of common importance ^s an exception ; while the 
independence of the separate States applies to internal 
administration, anti only very exceptionally to external 
^ rela{^<Sis. ^ 




BOOK .VII. 


*^0\n£REIGNTY AND ITS ORGANS. 
PUBLIC SERVICE AND PUBLIC OFFICES. 




Chapter i. 

TITE CONCEPTION OF SOVEREIGNTY, 

i " 

^The State is the embottfnient and personification of the 
national power. This jjower* considered in its highest 
^dignity and greatest force, is called Sovereignty. 

(The name Sovereignty arose first in France, and the con* thp term 
ce ^i«n w5s first developed by French science. Bodin made rHgmy,' 
it a fundamental conception of Public Since then the 

word and the notion have exercised great influence on the 
development of modern constitutions and on the whole 
politics of modern times. • • 

(in die middle ages the expression Sovereignty (suprema 
potestasy supremitas) was used in a still wider sense. Every 
authority which gave a final decision, so that there was no 
^appeal to a higher authority, was calitd sovereign. The 
highest courts of justice were called c<^rs si?r^z/er^f/ies;yj'hms 
•a State containea a great number of sovereign offices and 
corporaftions. ^GraSually, however, the name . ceased* to lie 
given to mere branches of admini.stration, and(came to be 
limited !o the one highest ruling power *in the S^te, and the 
conception was applied only to the concentrated power of 
' the State. ^ 

(prom the sixteenth century -Ihc notion was entirely dojjii- Coiirrj>iion 
nated by the "centralising tendencies of French politics and ^dinty in 
the efforts of the French kings ^o obtain absolutj po 
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an aksoiote Boditi declared sovereignty to be the absolute and perpetual 
power of a ,State {puissance ^ absolneS et perpiiuflle iPune 
r^publique) : and this sense prevailed./ Louis XIV and the, 
Jacobins of the Convention of 1793 alike regarded thenj- 
;elves as omnipotent Both 'were wropg. (Modem re- ‘ 
presentative g6vernment knows nothing of absolute po^/er, 
&nd there is no such thing upon earth as absolute inde- 
pendence. Neither political freedom, nor the right of the 
other organs and elements of the State, are,com'p2itibte wjth 
such unlimited sovereignty, and wherever men have 
attempted to exercise it, their presumption has bden con- 
demned by history. Even the State as airhole is not* 
Almighty, for it is limited externally by the rights of other 
States, apd internally by its bwn nature andiby the rights of 
its individual members • 

German ^The German language < has no completely equivalent 
Somei^nty. cxprcssion.' The vrord Obergeivalt (superior power), or, as 
the old Swiss expression ran, ^die kochste und ^osste 
Gervalt^\\.ht highest and greatest power), signifies au&^rity 
only on its inner ^ side, and not independence externally. 
The word Stqtshoheit signifies the dignity {majestas) rather 
than the power of the State. Statsgeufalt implies power 
rather than dignity, i We are therefore compelled, in order 
to express what is implied in Sovereignty, to use both' words, 
Statshoheit und Statsgewalt, At the same time the German 
expressions have this advantage — that they are less liable 
than the French Ijo be misunderstood as if they implied, ^ 
absolute power.^ ' • « 

'1 • , I 

^ Thiers, Hist, de la Ris^ol, fran^. ii. p. 200, says that in thft opinion 
of the Sagobins, *The nation can never reD6iince the power of doing 
and willing at all times that which it pleases : this power constitutes its 
omnipotence {sa tout€-p 4 issance\^ 9 Xi^ this is inalienable. tThus the 
nation could npt bind itself to Louis XIV.’ The Abb^ Sieyds recognised 
the error in this theoiy, Cp. Bluntschli, Gesch. d. Statsuk p. 336. * > 

Hanoverian Declaration of 1814, 'in Hormayr, Lebensbilderi i.**^ 
p; III : * The rights of sovereignty do not imply any idea of despotisgi. 

Thf King of Great Britain b undeniably jnst as much sovereign as any 
prince in Europe, and the liberties of his people establish, his throne, 
instead bf overthrowing it.’ • 

’ .Blum^, RechtsgescL derScjpveher Demckratien, il 140^ 141. 



Cl»p.i.i THE COH^PTTON OF SOVEREIGNTY. ^ 4I5 ^ 

" * * i 

Sovereignty implies : — • * ' chanuMrif- 

i.v|ndependence/>f«the authority of any other State. Yet sSlwygnty. 
this independence nuist be understood as dnly relative.*^ 

* International law, which binds all States together, no more 
^ <Jontradicts the Sovereignty of States than 'constitutional 

lav^ which limits the exercise of public fiSthority witlun. 

Even ^he separate States (Ldnderstaten) in a composite 
State may be regarded as sovereign, although dependent ki* 
essential ipatters, e. g. foreign policy and control of the army. 

^.(gupreme t)ublic^ dignity — what the Romans called 
majesta^ ♦ ^ 

^ .3.(Plenittt4ie of public power, as opposed to mere par- 
ticular powefs. Sovereignty is not a sum of particulssr 
isolated rights, ^ut is a general or common right :^it is a 
' central conception,’ and i^ as important in Public as that 
of property » in Private I.aw. ^ * 

« *4. Further, jit is the highest in the State. Thus there can 
be* no political power above it.') The .French Seigneurs of 
the •middle ages ceased to be sovereign when they were 

• comj^lled to submit in all essential matters to the king as 
. their feudal lord. vThe German Electors were able to 

maintain sovereignty in their own dominions from the four- 
teenth century ", because tl^y exercised supreme authority 
ip theitkas their proper right \ . 

5. 'sUnity, a necessary condition in every organism ^ The 
division of sovereignty paralyses and dissolves a State, and is 
therefore incompatibly with its healthy ej^istence.^ 


I • • • • , 

* A [The superior aii|^ority of the Electors, as com^rcf^with that of 
the other German princes, was based upon the Golden Bull, issued by 
Charles IV in 1356.] * , • • 

^ The draft of the Treaty of Westphalia (1648) in saying ‘que torn 
les pxincA et Estats seront maintenus dans tons les autres droits de 
sottvenunal, qoi lenr appartiennent,* msed ao expression which was new 
to Qermany, smverameii instead of hawteshoheit^ evideBtly with the 
JirtlStion of rehbdng the bonds the Empire. Btat as a matter of 
of the German minces were already almost ' sovereign.* 

^Imiw. Herrm. Fichte, Beittage $ur StaUWirey 1848, goes too &r 
i9> declaring that soveteignty is only the * unity of the govemmem* 
{Emhiit dir Rfhgierung), Complete power and majesty foam the 
essence of sovereignty. * 
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Ndies. — I. Konssttan, whose theories were translated into fact Jjy the 
French Revolution, based Sovereignty on theegenera'l will* (Ja voltmti 
gi'ni^rale)t andtlius made the mistalfe'of sutisututing voluntas 

for sttp 7 'enta potsstas. He then argned that since ^ power may bs trans-, 
ferred but not will ’ (^Contr. Soc. ii. i). Sovereignty is inalienable->^a 
conclusion belied by historf'. He understands Law [Bluntschli says 
das Uechty but RCusseau, ii. 6, says la loi^ holding that * dans r^tatipivil 
/.ous Ics droits soni fixes par la loi *] as the product and no^ as the 
^ limitation of arbitrary will. In 'Will* he forgets 'Ought'; and this 
original ''error is the source of many others. The Will is a manifestation 
and expression of the human spirit ; but not like ^Sovcrel^ty U legdl 
institution in the State {ebie Rechtsinstitut\on des States), Will may 
animate the exercise of Law and effect changes in it, but is nc^ of itself 
Law {istfiir sick kein Recht). The Will of the Sovereign presupposes 
Sovereignty, not vice versd. • * 

a. »^t is illogical to consider Sovereignty asf the source of the State 
'and of La>v, and to put the Sovcriign abo\'e the State. The power and 
majesty of the Slate piesuppO'.e the Sintes. Thus Sovereignty is a con- 
ception of Tublic Law, and not ^»iperior to it {iikef'statsrkcktlick). 

3. Const. Franz (^yorschule d. St. p. 32) declares that after 
* the self-consciousness of the State ' is the cliicf attribute of Sovereignty. 
But Consciousness, though necessary for the excCH:ise of a Right and for 
tlie administration of Law, is not an attribute of Right or ^.aw ilsc^if. 



CHAPTER II. 

^EXJSlbNTV* OF 7^JE PEOPLE OR OP T/IE* SPA TE, 

AND SOVEREIGNTY OF THE RULER, , ♦ 

To whom belongs# Sovereignty ? Political parties aie in^ 
dined to answer this question Ri different ways. , Even the* 
scientific student has man)* didlculties and prejudices to 
remove. • 

* An opinion, widely diffused sinceCRoiisseau and the French i. Sove. 
Revolution, assigns# sovereignty to the* people." Yes; but Um p2»pie a# 
who thtf people ? According to some, simply the sum IndMduS*. 

’ *of individuals united into the Stale : th^t is to say, the in^a?cbV, 
•State is resolved into its atoms, and s(suprc»aie power is 
ascribed to the unorganised mass, or to the majority of these 
individuals.^. This extreme mdical opinion contradicts the 
very existence of the State, which is the basis of sovereignty. 

It is not compatibfc with any constitution, not even with the 
absolute democracy which it professes to found,Cfor even 
there it is the ordered national assemblf (Landsgemeindc), 

*#not the crowd of atoms, which exerciscsithe aiiJiqfity of the^ 

State.) \ ^ * 

^thers* understand the equal citizens collectively voting *.,Sovo- 
in one or* more assemblies, i. e. they think of the sovereignty 
otl^^demhs in Democracy. Thtfprinciple of the sovereignty 
of » tile people thu^ understood, and limited to this form 
government, has a meaning and a truth ; (it is exactly the 
sanfh as Democracy. )®ut in rejftesentative Democracy the «»ociicjr, 

. prindple t^nnOt be exactly applied, because, as a rule, 
supreme power *is exercised, not directly by the citizens, but 
Kk ' " 
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indifcctly by theff representatives. It is quite incompatible 
with all other forms of goWnment);, ft^r it would imply that 
the head orthe State is on a level with the humbled citizen, 
and it would subject the rulei^i, as a minority, to the majority 
of subjects. This is to. turn tlie body politic upside down, 
and to put th(? feet in the place of the head. 

^ (Sometiines the two preceding opinions pass in*:o one 
/mothea*. The first is anarchical, the secolid absolutely 
democratical \ and yet their defenders comniOiily maintain 
that they are universally valid.) 3bt this is just whaf is 
dangerous in these theories : 'they imply artd demand/'he over- 
throw of all other constitutions except direct democracyT) , 

' ^ P,g.rties completely opposed^ hayp maintained these 
'Opinion^, but they have alw'ays been parties, which were dis- 
contented with the existing ^lonstitution or government, 
and were seeking to overthrow it.) In the hands of the 
French Revolution the sovereignty of the people becamc^a 

* VVe allude here to the theoi7 of the (Icneral of the J“suils, lAinez, 
and to the Jesuits Bellnrmiii and Mariana, who took 'the sovereignty 
of the people* under their protection, in order to maintain the supremacy 
of the Church over the State and of the Pope over Kings ; Kings de- 
riving their authority from the jieoplc, the Pope alone from God. Cp. 
Ranke, Hist. poUt, Zeitschrijt^ ii. p. 606 ff. (On the rise of the doctrine 
of the sovereignty of the people and its development in the sixteenth 
and seventeenth centuries, by the Jesuits on the one hand, and the 
philosophic Jurists on the other, see the works of Gierke, Johannes 
AUhnsius u.die Entwichlung der naturrechtlichev Statstheorien (t88o), 
p. j23'iT. : Gefmsettschaftsreckt, iii. 568 ff.). But the influence of 
Rousseau was of tar more importance in spreat^'^ing this doctrine. Ac- 
coiding to him, the sovereign is the multitude of individuals united by 
the social coiitracl : each is at tlic same time member of the sovereign ' 
and subject'* the sovereign. Sovereignty is pothin^ but the general ' 
will, and that is inalienable. Consequentlv majorities can, U they 
choui c, refuse obedience to the authorities, overthrow them, and change 
the constitution. In doing so they only exercise an act of sovereignty 
{acte de souveraineti and before their will the derived authority of the 
representative bo<ly itself disapp.ears. Finally, according to Rousseau, 
there can be no fundamental law for the body of the people : al{ laws 
are only manifestatieSns of their will, and cease to luive force when their 
w ill changes. [This analysis of Rousseau appears to be based chiefly 

S ) Contr. Soc. i. 7 : ii. 1 ; iii. 7o, 15 ~i8.] (Cp. on Rousseau’s tk,:ory 
ierke, Joh. Althusius, p. aoi ff.) [On the Jesuit theories, of 'the 
soveivignty of the people cp. also Janet, Hisf. de id Sconce poEligue, 
Liv. iii. ch. 4.] 
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terriWe weapon of destruction. aThe National Assembly, 
in their .declaration 4)1* war (n^pril* 20, i792),*alVicially pro- 
, claimed Rousseau’s theory : ^ ‘ Without doubt the French 
nation has distinctly proclaimed that sovereignty belongs ^ 
only to the pe(5^)lc, who, limited fh the cj^rcise of jhcit 
sujfeme will by the rights of posterity, cahnot delegate j. 
power Vhich is irrevocable ; it has recognised that nd custom, • 
no convention can submit a society of men to an adthorit^r , 

. A^l^ich* thej fiavu not t jje right to resume. Every ifation has 
alone the power of making its laws, and the inalienable rigllt 
of changing them. This right belongs to none, or it belongs 
•to all Aft^r the destruction of the monarchy, the Coi^ 
vention revealed the^ further coiijsequences of this principle. ^ 

But even in (tir own days we have heard this»saftiie prin- 
ciple proclaiyied again at Iht: Hotel de Villcwof Paris. By a 
juipilar sovereign act of the revofled Parisians in Feb. 1848, 
constitutional monarchy was abolished, a Republic pro- 
claimed, and tlie dit:tator.ship given to a provisional govern- 
^ ment^ An* ohicial proclamation of Lamartine’s contains 
these words -^‘lilvery rrenchman who hac attained the age 

• of manhood is a citizen, every citizen is an elector, every 
e/ector is sovereign. The right is equal and absolute /or all 
No citizen can say to anothet, “ I am more sovereign than 
thou.” Consider your power, prepare to exercise it, and be 
worthy of entering on the poasession of-your sovereignty 

/some French sta^|:smen, with good intentions but without i.iheSov#* 
^ much success, {have atfciiipicd to oppose^dthjs destructive 

• conception of sovereignty of the people the ide2i«of a sovc-*^"^®* ' 
reignty of ‘ reason ’ 04 of ‘justice 'y C^bey attempt in this 

« I Thicks, Pev. Fr. ii. note 10. lliis ref. is given by the Kr. transl. * 

^ l^mar^nc, HiUoirc de la rl-volutim de iS48f ii. p. 449. 

^ £. g. Royer-Collnrd, in bis spt^'ecn of May 27, z82o:«*Thtfre are# 
twp Clements in socie^, the one materud, i. c. thg individual with his 
Torce and will ’—but are these material ? and is not this the old error of 
lieriving Public Law from the individual will ? — * the other morale i. e* 

1a which results from legitimate mtAests. Do you choose to deri'A 
society from the mL€tterieU elemeiU:? The majority of individual^, the 
majority of wills, js then the sovereign* This is the sovereignty of the 
people. If this blind and violent soverfignty, voluntarily or involun- 
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way to restrain the bad pses which the people might make 
of its sover^igoty. But they {orget thiit right cau.only be- 
long to a person^ and that political supremacy can only be^ 
ascribed to a political personality, and must be (exercised by 
th/*ip in accordance witbthe principles of re^ison and justiccy 
yhe error which recognises the only fundamental font of 
State in absolute democracy is here opposed by the ejror of 
ideocr^cy. The intention is to guide the majority by the 
rule of ideas, but personality is always stroi;iger^tltan fictipr^ 
f . According to another opinion, the sovereign is the people 
(Oermai:, Nation)^ thought of as a unity, but not y^?t suffici- 
ently organised, though capable of organisatioTcj : the people, < 
with<hcir language, feelings, social distinctions, is su|)posed 
*to have the right of changing the State as they will^ 

We have already recognised (Bk. 11. ch. li.) in the j)eople 
(Nation) the material for a fiation ( Vb/Zi), and we must there- 
fore admit that it is the natural condition of the formatiJft 
of sovereignty, but 'it is only the possibility, and not the 
realisation, (The sovereignty of the people iiS th& ^ense 
( Vo/kssouveranita/y or, according to the more proper Gerniair 
use, NationcklsouverdniUii) is something undeveloped, imma- * 
ture and antecedent to the State.) 

OVc can and we must understand the nation or people 
( Volk) in a political sense as the organised totality w^th head 
and members, the living personality of the State^ 

<^So far as the State appears as a person, so far it has inde- 
pendence, honour; power, supreme authority, unity ; in one 
^ord, sovereignty. *'The State as a person is sovereign, and # 
therefore we speak of sovereignty of the ^tate (Statssouverdfii-^ 
tdi). • This is not something before^^ nor outside, dor above * 

^ ' k ' 

tarily, transfers itself to the hands of one or of more without changlUe 
dts character, it l)Ccomes a wiser or more moderate force, but it stiU 
remains force. This^is the source of absolute ^ower and of privUc^e. 
Do yon prefer, on the other hand, to derive society from the nwral 
element, 1 . e. from Right {It droit) ? JusHct is then sovereign, becans/' 
justice is the rule of 4ght. ITic purpose of free constitutions il to 
dethrone force and to make justice .reign.* [Aiistotte speaks -of the 
* sovwignty of law * (rots tJvat itvpiovs Ktifi^pw hf$m, JM, lii. 

11. ly. 2282 b, 2).} , 
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the State ; it is the jjower and mry^sty of ftie State itself. It 
is the right of the #hble, and asicertainly a» the whole is 
• stronger than any of its parts, so certainly the sovereignty of 
the whole St^te is superior to the sovereignty of any member 
of the State.^ \ ^ ^ • 

^(^f party disputes had not introduced* confusion, th^s 

• sovereignty of the State might conveniently be called 
sovereignty jof the people, if we understand by ‘ peojfle ’ n^t 

• a^ere mfiltitude of separate individuals, but ^he fiolitically 
organised whole, in which the head occupies the high<i^st 
positioilj and every member has its suitable placed In this 

• sense Frenclv publicists have spoken of /tf souverainete de ia 
nation in accordance with the usage of the French language^ 
which, as we hiA’e explained, is the opposite of thci»Germarf 
(Bk. II. ch. ji), (To avoid fhisunderstandir^gs, however, we 
^ave preferred the unambiguou^expression, * Sovereignty of 
the State.’ 

u]hij sovereignty^of the State may be* looked at from with- 
. out vid from within : from without, as the independence of 
a particular State in relation to others, so Jfar also in relation 
to the Church : from within, as the legislatives power of the 
body politic.^ 

(In this sense sovereignty is ascribed in England to the 
Parliament, att whose head stands the King and which re- 

• • ^ 

* StUve, Sendschreiben of 1848 : *No one will deny the soverei^ty 

of the people, i, c. tlft imtion, if by nation i^ understood the whole 
> ^nation in Ks constituiional form ^ including both pr^pco /ind people. If 

• a part of the whole claims sovereignty, and says •* 1 ^he State/’ ft 
fnatters little whethei^that part is king, parliament or ilhultitnde; the 

^ principle false, and a false principle has always dangerous conse- 
<mences.’ Sismondi {EttOies. i. p. 88) makes an equally shatp dis- 
Aiction ^between ' souveraincte dn j^ieuple/ which he rejects, and 

* aouverainetc de la nation/ which ty; admits. • 

^ £In treating the king as a part of parliament Bluntpchli has 
siip^rt of En^tsh qpnsUtutional lawyers. Cp.9Blackstonc, Common- 

• tamos ^ Book II, ch. ii. : ‘The constituent parts of a parliament are . . . 
th&kh^^s majesty, sitting there in his royal political capacity, and the 
thm estates of the realm ; the lords Ipirituat^i tlte lords temporal, wtu> 
sit together with* the king in one house, and the commons, who sit by 
themselyes in another Dicey, fMno %f the Const ituiiony 3rd ed.*p. 37 ; 

* Parliament means in the mouth of a^lawyer ^though the ^'ord has 
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^presents the whofe nation \ This is not a peculiarity of the 
jEnglish constitution, but a fun^amenVai'principle of- modern 
representative institutions. The prince is regarded as the , 
head, but, on that very account, as also a member of the 
t}ation; but the highest<»soverei^ power, tlrScit of legislation, 
is entrusted not* to the head alone, but to the head albng 
with the representative body, that is to say, to the ‘’whole 
* bbdy of the State, y The patrimonial view, which regards the 
^itate as ^ property of the prince, and therefor^ ascribes 
sqy6reignty to the prince alone, and the absolutist doctrine, 
which i^entiiies the State with the prince, both fail t8 recog- 
nise that all the power of the prince is essen'tially only the * 
dioncfintrated power of the nation, and i;;hat, though princes 
and dynastjes fall, the nation and the State ffetain their legal 
existence (als Rechts7vesen 

i 

often a different sense in ordinary conversation), the King, the House of 
i.ords, and the House of C‘ommons.* Itiit, histj|rically, as well as *ii\ 
ordinary conversation,* jmrliament is distinct from the kin^^, an4 ngcans 
the assembly of estates without whose counsel and consent thc^kiug 
cannot enact a law. It is an old and frequently corrected error that the 
king, the lords and fhe commons constitute ‘ the three estates of the 
realm.* The three estates of the realm are the clergy, the lords and the 
commons, and so far as there are three estates in parliament, they are 
(as Blacljistoiie says'^ the lords spiritual, the lords temporal, and the 
commons. The clergy, as a whole, W'crc invited to be an ^state of 
])arliament in the i.Uh century, but refused to assume the position, 
{Cp. Anson, /.aw and C ustom of the Constittition^ Part I, ch. iv. § a. 
p. 45, wh^'re parliament is <lefined as 'an assemblage of the three estates 
of the realm, which one of the estates persistenfly declines to attend.*} 
An assembly of the estates is not a parliament, unless summoned by the 
king : without suclua suipmons it is only a ‘ convention.’] 

This idei^is ^presse^ in a speech of King Henry VIII of England 
in Parliament'; * I.ikcwise the judges have inforfned ns that we at no' 
time stand so high in orr estate royal as in Vhe time of Peiliament, 
when *^6 as head and you as members are conjoined and knit together 
into one body politic ; so that whatsoever is done or offered against the 
meanest member of the<Honse is Jydged as done against our own person 
Md the wh oil? court of Parliament.’ -(Quoted by Lord John Rns^ll, 
jhe English Governft\€nt and Consfiittfion, chap. rii. p. 19, edit. 1805.-) 

• Zdpfl (^Grtiftd false des genieinen (Rttisehen SfeUsrerhtSj %§ f54-5<5) 
rejects thiS ‘ sovereignty of the Stale * — and that not merely as applied 
tof^he German States — mnintainin^g that monarchies recognise ^nly the 
sovereignty of the prince, and republics only the sovereignty of the 
fH*op1e.^ But liow, then, are we to explain the Pnblio Law of Home, 
which pipclaimed the* ma/esttv' fo/uli Romani under the Empire as 
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Resides the. sovereignty of th^ entire* nation, there isr-.So'^* 
another .within the •State, the sovereignty «f,the highest lh?RuiM. 
.member, the chief, the rulers, or, since it is most clearly 
in monarchy, the sovereignty of the prince. The head 
of the nation h$§ the highdkt powei^ and portion compared 
wi® all the other members of the politicid organism, and 
with the individual citizens.' 'I'hus in English Public I.aw 
the kin^ is called ‘ sovereign ’ in a particular sense, afid th^^ 

. every ftionarthical ^State sovereignty is ashrib^d to the 
monarch. I 

(The Sovereignty of the State and the sovcrchgn^ of the 
•prince are ngf in contradirtioiC' There does not result a 
division of 'sovereigfity, as if the one half belonged to the? 
people and thi? other to the prince : there aje •not twef 
jealous powfrs striving for*supremacy. {Bpth imply unity 
^od plenitude of power ; but if is clear that the whole, in 
eluding the head, is superior to the head alone. The whole 
nation or State makes the law, hut wAhin legal limits the 
, hea<^mov& with complete freedom in the exercise of the 
supreme power assigned to him. I'he fiovereignty of the 

• 

well as under the Republic, and alwa^-s regarded fix as voluntas popnli 
Romani \ while, on the other hand, under the Republic, a regjum im~ 
perium was ascril)ed to the Colisuls, and the Senate possessed the 
supreme* administrative power and the right of taxation (which is 
certainly an attribute of governmental sovereignly)? iJow, too, are we 
to explain the English Public Law, w’bich harmonises the sovereignty 
of Parliament and of the nation with the sovereignly of the king? As 
a matter of lnternati(^al.Law^ even the Geri^n States— apart from 
I their princes— count as sovereign fiersons; but if |hey are {Arsons in 

• relation to other States, must they not also be peiscgis m relation t« 
their own individual Inembers and to their princes’ ^he laws in 

• Germany |ire the laws o#the State : and the rational or state>debts arc 
distinguished from the dcbft> of the princes, that is to say, in spit^of all 
survivals of the patrimonial or absolute power of the prince, the Public 
Law of Germany recognises, along |^ith that of almost all civilLsed 
countries, that the nation is something other and higher tfian the snia 
tota? of subjects, anc^ that the .State has an exigtence, a majesty and 

^ a power which is not exhaust# d by the majesty and power of the 
prmces. 1 concede to 2^pfl, that the exclusive admission oPthe sove- 
rei^ty the prince docs not lo^callf imply that his sovereignty is c«k- 
limited; but recant history has ipcontestably shown that this exclusive 
principle has, in. Germany as well ^ in the Latin^ conntries, fceen a 
dangerous support of absolutism and con|^mpt ofoiational rigl\{s. 
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State is especially that of ^he law ; of tjie prince, that of the 
government; or administfatioiv Thb latter operates where 
the former is inoperative. A conflict between them is rare 
in fact and impossible in principle ; for it would imply <a 
convict of th^ head aFbne with the head^in combination 
jvith the rest of the State, and thus a conflict of the Ame 
^ jpcrson with himself'’!) * 

^ Th^re can be no true peace between the democratic sove- 
reignty of the people and the sovereignty o£ the pVince ; feu*t 
Iritween the sovereignty of the State and the sovereignty of 
the prii^'^e there is the same harmony as between tRe whole 
man and his head. 

* *' . . ‘ * 

*. * [A similar question was invrtCvetl in the trial Strafford, By the 

Statute of BJwarcl TII treason was defined as cer^in offences against 
the * King.* Strafford had undoiibtcc?*y acted with the approval of the 
King, and the lawyers were cortpelleu to dcvelope lhe*iheory that the 
* King * was an expression for the * State,* and that offences against th.? 
•latter were consequently treason,] 


AV/e. — The phrase ‘sovereignty of the people’ is sometimes tfsed to 
cxjrrcss, not the supremacy of the majority, but only the idea that a 
form of State 6r a manner of government, which is incompatible with 
the existence and welfare of the majority of the people, cannot be main- 
tained, or, that the form of tlie Slate ‘and the government are there Jbr 
the people — an iilca which is true, but badly expressedj- * 

Again, if by ‘ sovereignly of the people * it is meant that the authority 
of the Stttte is tierived oiiginally from the will of the majority, we must 
indeed admit that many democratic constitutions, and even some 
monarchical (e. g.g^c*^Koman Kinpire, the French Empire), are based> 
111 theory or* principle at least, on the voluntary act of the majority of 
the people. In the same way the constitutions &i several Swiss Cantonfti 
declare, not that the peofile ( / ^o2k'\ is sovercipn, but that * the sovereignty 
resides in the ^icople ns a whole \aiif dtr Gesammtheit des Vdfs berukd)^ 
and is exercised by the Great C ouncil,* (c. g. the Ziirich Coi^itnticm of 
§ !)•* even this principle would not be applicable to all 
States, and the term sovereignty,* which expresses a permanent fight, 
is inappropriate when applied to paiticnlar and transitory acts. < 


^ Finally, if the phrase^ ' sovereignly of the people' ^ iindci{Stoo(% ts, 
has often happened in practice, to ipiply that the people, as distin<^ 
from the government, or even a^y ijowerful and excited mnltitode, is 
justified rin arbitrarily overthrowing the government 'or destroying the 
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coiuti|Dtion, this is an idea which is altogether td be condemn^ and 
which is irrecon(3leable^y^ with demo^patic principles. 

£In £n|fland, the question of dbvereignty has in recent tinies been 
• chiefly discussed in connection .wi|^ the famous definition of Austin, 
JurtSjfirudertcef Lect. vi : * If a determinate human superior, not in a 
habit of obedienc^to a like sufierior, receive habitual obedience fron^ 
theiiiulk of a given society, that determinate supepSr is Sovereij^ in 
that soQiety, and the society, including the superior, is a society political 
and independent.* This abstract analysts of the conception of ^ 

* reignty, ^hic^ is quite nnhistorical and diflicult to apply in pi^ctice,^ ^ 
crj^icised b^ Main«, Earlv I fist, of Insiiiutians^ Lect. xii^ xiii. See ^ 
alTO F. Harrison on The At^f^lisk School of furisprudettee, in JPort nightly 
/^£vim,Woh 30 (1878): Clark’s J^rctctical furisprude^-e^ adornment 
OH Austin^ Part*!, ch. xiv : Holland’s Jurispinuience^ ch.^: T. II. 
Green, tVorks^ Vbl. ii. pp. 399 ff.] 



CHAPTER III. 


Majesty. 


3. Indepen- 
(ience. 


^ I. Analvsis of the Sovereignty of THk 'S tate. 


^"Trii\Drganised nation has a right to Jiave its dighity and 
grcatnc.ss, or, as the Romans railed it, its majesty \ recog- 1 
•tiisecl and respected.' At Rome, evQ»'y serious injury to 
•the honour, power, even the order oi the State, was 
considered as a crimen laesae s^Hijestatis. 

: The indeiiendence of the^State from foreign States. If a 
State is compelled to recognise the political superiority of 
another, it loses its ‘sovereignty, and beromes subjected to 
the sovereignty of the latter*.) ^ 

;^Not every subjection of a State destroys its sovereignty 
completely, since the dependence may not be absolute. ^ In * 
composite States, Confederations {Statenhiinde)^ Federal 
States {Iinndess/aten)j and Federal J^mpires {Bund€sreicke\ 
llie particular States, although in certain respects Subordi- 
nated to the whole, have yet a relative S9vereignty limited 
in extertt but not in content. .Thus in Switzerland, can- 
tonal sovcreigiity i^, distinguish eel from federal sovereignty ; } 
similarly, in Ntffth ^America and in the German Empirer 
there is a differtMice bgtween the sovereignty of the Uniorf 
or Etmure, and thaf of the federate-d States. ' 

I 

’ Cic(.*n», i/d? Oratere.^il. 39: ‘Si niajestas est ampUtiulo digiiitas 
civitatis. is earn minuit, ijiii cxercitum liostibus p.opuli Romani tradidit/ 
Y*artit, orae,^ c. 30 : ‘ Minuit is, qui per vim mnltitudi|iis xeirf a,<l 
seditionem vocavit.' *j 4 uttor a*i Hcre^ntinm^ ii.*i2: ‘Minuit qui ea ^ 
tullit ex quibus civitatis amplitiulo constat,— qui aniplitudmem civitatis 
detrimento addeit.' Comp. Ifeincccius, Antipiit. ronu xv. sviiiv 5, 

^ In treaties of peace with conquered states, the Rpmans used the 
formula ' Majestntem populi Romani comiter conservato,* or ‘ tmperium 
. nmjestatemque populi, Romani c&nserv.ato sine dolu^ malo’ {CAq. pro 
\ l.iv. xxxviii. ii).* 
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We. can only speak of a relative sovereignty in the* par- 
ticular St^e so l&ngtaff this ^as a*political organisation of 
its own, that is to say, has all essential organs, legislative, 
ajjlministrativje, &c., in itself, aAd has not been reduced into 
• a mere province^f the greater whole . ) The ^oint of trap-, 
sitidli is sometimes difficult to mark precisely. 

' Extefnally, the sovereignty of the State is now-a-days 
commonly represented by the chief or head, not by tho, 

. W^slative bcTdy ; put this is more on grounds oPconyeniencc ^ 
than of principle. ’ ^ 

(intenfelly, sovereignty is manifested, in the fii^st vAcc, in ‘*(^1 

Jthe right of tjfe people to determine as they choose the ***"‘“y 
forms of their political existence, and if necessary to alter governint-pu ' 
them. This is aalled the const^uent power of th^ iialion ‘. * 

This right cannot be conceded to a part of the people, to 
the mere majority, but it iindoufftcdly belongs to the organ- 
ised nation as a whole.J The individual subject may not. 
resist the commands of the nation, eVen if his political 


right^Ere thereby injured; for unless the individual sub- 
mitted in matters of Public Law, the State^ could not main- 
•tain its unity, coherence, and order. 

(Yet it is not a matter of indifference, either from the Refoim- 
moral or the constitutional point of view, whether thS alter- 
ation tAes place in the way of reform or of revolution. 
Reform implies that the change is introduced in accord- 
ance with the constitution, e. g. by a representative* body : 
the chaitge must be constitutional in forr.;?. J2) The change 
» must conform to'the spirit of the constftution,: ^cient in- 

p * Washington's FarewHl Adi/resv of 1 796 : ‘'Viie basis ol our poliiienl 
systems is the right of the people to make and alter ttu'ir Coiistirlliiuns 
of Government. But the Constitution which al any time exists, till 
changed by on explicit and autlunt^c act of •the whole People, in 
sacredly obligatory upon all. The very idea of the power and right ol 
the People to pstabli^ Government, presuppose# the duty of every 
individual to obey the establishecW M»vernment. All obstructions to thi 
esttCTtion of the Laws, all combination', and associations undei whatevet 
pla&blecharacter, with the real deliigfl to direot, control, counteract 01 
awe the regular deliberation and, action of the constituted authoj’ities, 
are destmetive o( this lundamental principle, and of fatal tendency.' 

[The speeches are given in vol. ii. of Sparjis’ Life hf IVashht^op^ 



io8 SOyEXE/CNTY A ATD ITS *OEGANS. IBook Vll. 

stitutions, if they are put, aside, must ^be re^illy antiquated, 
and new institutions muut haye the*wr.y p'irepared for them 
in‘ new conditions^) ^ 

Revolution. (l( either the form or the Spirit of the constHution is vip- 
.Iqted, a change is no laiger ref6rm but rej^Mution^ 

,The right of reform is a necessary expression of the rltal- 
jty of a State. If this right is resisted, the development 
fS the nation is denied, and occasion is given for revo- 
lution.) • ^ ^ f * 

N ihire a « There is a radical doctrine of ‘ tlie right of revolution,’ 
voiuUon^'? ^but,tlik; is**dpposed to the very conception of PuKic Law. 

Revolution is either a forcible breach of the established* 
‘constitution or a violation of its principles. Thus, as a 
‘ rule, rerohitions are not matters of right, although they are 
mighty natural phenomena, whfch alter Public Law. Where 
the powers which are pa&ionately stirred in the people 
are unchained, and produce a revolutionary eruption, the 
regular operation of constitutional law ic disturbed. In the 
presence of revolution law is impotent. It is indeed* £^‘great 
task of practical. politics to bring back revolutionary move- 
ments as soon as possible into the regular channels of con-* 
stitutional reform^ 

:There can be no right of revolution, unless exceptionally: 
it can only be justified by that necessity which cdmpels a 
nation to save its €;xistence or to secure its growth where 
the ways of reform are closed. The constitution is only 
the external organi^tion of the people, and if by means of ^ 
the Sta^e itself is in danger of perishing, or if vital in- « 
terests of the public weal are threateqe'd, ‘ necessity knoWs . 
nolawVy ‘ ' 

* Niebuhr, who was* so strong^a conservative Aat the French Rcvoln- 
^tion of Julyt 1830, broke his heart, expresses himself as follows {Gesch, 
ifes Zeitalters der i. p. an): *To deny the maxim ^^nedkssi^* 

knows no law*’ is to authorise the wdrst atrocities. When a nation 
trodden hnder fo6t and cruelly illtreated without hope of ameliomtion, , 
Vke Greece under Turkey, a tfrant without respect for thesijghfi of 
men or the honour of women, then it is a case of extreme necessity, jsiid 
no a£t can be more rightful th^ revolt against the oppressors. lie 
who de^pies this must'^be a miferable wretch.^ * 
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(The legislative^j^oiyer is the nosmal manifestation o? the 
sovereignt^^ToMie Stft^3 • * * o . 

• ^11 public powers depend in principle upon it : thiis the s* 

constitution and legislation limit and arrange ,all other ex- ^aii?ther 
pressions of sovdl^ignty. In constitution' making and *“**** 

lati%i the sovereignty of the State is in active exercise : 
otherwise, as a rule, it is in repose. In monarchy especially 

the dail]f anjJ changing activity of the other powers is copr 
ceatrated m the isovergignty of the monarch. 'Th« nation,'*' 
as*a whole, remains at rest, while its head acts cither ^ircctV 
or indirectly by means of magistrates and official's. 

* If, howeverj the organ which has to care for this regular i 
activity becomes inclipable of e;jercising it; if, for instance,*' 
there is a vaairffcy on the throne, and no succQjssor is de- ‘ 
signaled by, the constitution, the sovereigrjty of the State 
becomes itself operative in order to supply the defect. 

(From a higher point of view man is never irresponsible . 6. irreitpon«i. 
Natyijp themselves^ are not only responsible to the eternal *^***^^' 
judgment of God, but to the facts of History". Yet it is 
impossible to establish within the States tribunal before 
which the nation itself, as a whole, or its representative as 
entrusted with supreme power, can be brought to account; 
for in that case the State ftsclf would be subject "to this 
tribunal, and* thus the whole to the part, the body to the 
particular member. « 

^If a State were jesponsible for the exercise of its sove- 
»r^gnty to another Stite, its sovereignty iii(puld thereby be 
limited.^ ^ ^ ^ 

VThe development^of International^ Law, or che institution 
of a universal State, ftight organise the legal (rechtlicX) re- 
sponsibility of na^ons. At present this is only an ideal, 
whjeh the future may perhap^ realise.! ^ ^ 


* Robespierre declared the coStrary in the Jacoiin Club (Feb. r79S)* 
sontenn aif milieu des persecutions ct sans appui, qae*le p^plc 
jaslitb tort; j*ai oe€ aihrmer* cefte Tdrita dans un temj>s oil we 
n’^tt pomt encore reconnue ; Iq conn de la revolution Fa*develop|iS.’ 
Fiance has had, to pay a heavy penalty for the consequences^ of his 
enrors, wdliistory his severely coudemnpd thenw ^ 




7. Responbi- 
tiiltty to it 
of aVi other 
powerb in 
tlie State. 


(All particular ’powers arc responsibly to thre organs the 
sovereignty, ckT the State. « Mii?isters SlrAi the highe-st olificials 
must give account of their administration^ f 


N^ote . — Constiluent Assemhlicb iu limes have usually followed 

tile firecedent of^the French National Assembly of 1789 in accepti^lg 
*.lic principle of their action, not the sovereignty of the Staley but the ' 
< t'overeigiity of * the people/ in the sense of Rousseau. But Rousseau 
^‘iuisel/ goes much farther. lie denies complete sovey-eigrfty to a^y 
re presents* ive aHscmbly, onrl considers the pass of the peo])le justi^ed 
any inoinent in arbitrarily and directly imposing their will upoi> it 
I Cofitr^oc. <,’i. 15]. The consequences of this doctrine teive often 
ajipcared^ 1 the political horizon like threatening tpomets, terrifying^ 
/»ven tinise ‘ sovereign* bodies which had set on hre the chaotic masses 
round 'about them. 



CIIAPTKR IV. 


II. HoVKI^KKINTY Ot* THE PrISCE. 


^ (The sovereignty of the chief of the State is m inodcqi TheSove 
times only’ recognisfed in moi^rchy. The president of d 
republic, although he certainly exercises soverciga rights, has reccgSIed"' 
no personal ^Jaim to be coii^idored sovereign^ RepuimS?, 

^,'Jn the old Roman Republic ^majesty * was ascribed to the 
copsuls, who had divided among them the kingly i)owep, 
and^ajterwards to the senate also. Atodern repubjics arc 
, n\or® jealous of sovereignty, and consider the chiefs of the 
government as mere mandatories of the people, whose 
sovereign rights cannot be transferred to them#’. ,) 

^It is sometimes held that the sovereignty of the prince is but in all 
to be found only in hereditary and not in elective monarchies; 
but thTs is to* confuse the essence of princely power with the 
question of its origin. An elected jirince possesses sovc 
reignty in his owr^righh not less than a hereditary. Thus 
•the old Roman empefors and the Komift-Qerman emperors 
of the middle a^es were undoubtedly so’ierjigns. 'J'ht; 

^English king, Geo^g I was so, not4ess than bis succes.sors, 
althougfi with him b^un a new dynasty. • 


‘ Roushan [Cantr. Soc. ii. 2 ■ rejeote the sovcreigoly of the prince on 
tfae^ound that the ‘ general will ’ {la volonte gMrale) edft only belong 
to the Whole people* A scctiqp of the people %an only have a par- 
* ticular will, aod conscr|ucn(ly can at the most make decnes. Only 
thowhde ^ople can make laws. . Bgl it is ^ error to nee sovereignly 
only in legislation and not also in govcmmanlf 

[Blnntschli^says 'William •of Orange’ — a better in»tana'»of an 
elected king; lait he founded no dybaaty.] * ^ 
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either^*** {On the Other *hand, we can scientifically cdistinguich an 
^ original froip a derived so»/ereignty of vhc prfnce, a distinction 
that hks no application to the sovereignty of the State, which , 
(t) Origiaai, is always original. The first 'is that which is Originally ii\; 

Jierent in a prigce, in vi»*tue of rights to which he is born, or 
which he has seized. To this class belong the soverei^ty 
ojr hereditai^ princes, that of a conqueror, and thSt of* a 
prince ‘^who sets the crown on his own head, like Chixles the 
Sreat, or Frederick I of Prussia ; .and like,wise^ tfiat Of 1^6 
elective German emperors, who derived their sovereignly, 
not froth th(? electors, but from God?; • 

rivld f second is held to be transferred or dcfljjved from the < 
peopis or the electors. Thus the imperial power was given 
by the Poinan people l^Lodern elective^ monarchies are 
of the same sort.') 

We shall analyse the soi^ereignty of the prince after wp 
have considered the different functions of that of the State. 

' Cp. above. Bk. vi. chap, x. p. 371. 



CHAPTER V 


WE lyVISION OF POWERS, 

I. Th» Primary Assemblies of AntioO^iy. 


(The moderiT State has attained a far highet degree of 
perfection than the ancient jp the development of the 
legislative body. Even in ancient times the fundamental 
idea had been grasped that the whole pation participates iTi 
Icgijlijlion^and thift the people is represented in the Icgis- 
lativB body ; but fthe citizens themselves were assembled 
together, and thus exercised this function 
Q'he Greek popular assemblies were of a tomparativcly 
primitive kind. A confused crowd of citizens came together 
in the Pnyx, or in the theatre, at Athens : they were counted 
by heads, and every one had the right of speaking.^ The 
Roman Comitia,^n the other hand, w*e organically divided 
into classes, and feted only under the leadership of the 
.higher magistrates • 

(This system hasjsssential faults which have •^eA remedied 
by the modem method of rcpresenta1.ifjn^ — 

(i)(A direct assemBlage of the whole citizens is imp&sible 
in ever/ State whose territory is larger than that of a parish 
yjr ^ township. The assembly of the people in larger States! 
becomes a sham, as happeiied at Rome ifl the last centuries 

I • 

' ^Foiwtbis reason the Romans *re^decl^ tile comitia centunafa As 
higher than fomitia iribtiiq, Cic. de hi. ^Besj^rijMiis 
* popnlns censti, ^inibus, aetatibos pf^s adbibci ad suilraginm consilii, 
quasn hue in tribas convocatiis.' 

l. I 


Direct 
legj^ialive 
as.Henibliek : 


inferior to 
repreMtita* 
tiv^ 
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f ' 

of the Republic, The populace, or^the^ mob^of the cgipital, 
obtain^ a dysproportionafee influence/ ^ 

(2)- An assembly so large and so mixed is a very helpless 
body, able at the most to ani^ounce the general opinion, to 
,e^press its approval or i^is disapproval of a proposition already « 
Jcnown, but altogether incapable of deliberating seriouslift' on' 

9 projected law, or of solving the more complicated pfoblefns 
f>f politics.^ ^ 

Only in qdite small States, and in very simplb «conditionG, 
aan legislation be entrusted to a popular assembly.'^' ^ 



CHAPTER.VI. 


II. T\ncient Distinction of Pctlitical Functions. 


•Thk esscntiaf unity of sovereignty does not prevent tjje 
State having different functions to fulfil. ^ * 

. {^According tp Aristotle (jTo/. iv. c. 14) these are^*^rtirce : — 

(1) The \lelihcrative (t6 fiovXtvrifitvov ntpl run* koii*w^, 

(2) The magisterial (ro • 

( 3 ) The judicial (r 6 

He maktss the first (oncerned with thC great political 
Huestions of general politic.s, decisions about war or peace;, 
conclusion of treaties, making of laws, punishment of death, 
exil% vid 4:onfiscation, and the control of finance.* Thus 
verytiifferent sorts of things are brought together-^external 
politics, legislation, supreme criminal jurisdiction and control 
of administration ; but all these are distinguished by their 
great political significance ijjpr the whole State, and -for the 
security of thp citizens. ! Aristotle calls all this deliberation, 
not legislation, perhaps because legislation proper was not 
exercised by the popular assemblies till later, and t>nly in- 
directly, whilst thefr deliberations had ^ great influence in 
the most important matters *. • * , 

, ^^e second cliiss of functions jcorrespo.ids in some 
measure;,to what moftern constitutions •call executive ppwer, 

• are, indeed, named as one of the subjects with which rd 0ov- 

\€v6pfvov i§ concerned iv. 1 4. § }, 1 298 a. 5). Kut it is clear that 
Aristotle, like the Greeks generally, thinks of a State as stffrting with a 
sufficient code of law#, framed for it by a and requiring as 

, little alteration as possible (e. ^ Pol, ii. 8. 16-25, 1268 22 seq., 

H.^ 15, 1273 b. ai: iii. 13. § 23.i2S4b. 17), the individual ruler or 
assraibly* being concerned only vmh^rtic^dl' details, to which tHI 
law cannot applf because it is general {koM 6 Kov) in its charact^ (A*. 
&k. V. 10 J Pol, jii. 15. §& 3 scq., 128# a, 8). Cp. N. Eth, vi. 8, where 
vupJoBrrtMli is distinguish^ from fiovK9vrtmli.~\ * • ^ 

Ll 2 


Ari.Htol1e'N 

division. 
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but it is more correctly described by rcfere;p«fe to the tuling 
offices^ • * r ^ * •• 

The third class correspofid^ to our judicial power.) • 
different ^Ithough •the different functions are objectively di»- ^ 
oAencxer iirg^u'shed Fi.et in respfct of their character! they are often 
Mre persons sfabjcctively conibincd [i.e. in respect of the persons ^ho . 
f efxercise them]. We have already remarked tliat the 
, Athenian eccjesia deliberated about laws, executed iftiportant 
matters 6f administration, and exerejsed judiciaf functiofis. • 
T^lie aiichons were administrative officials, and yet they had 
judicialJ^owers.; The Roman State was more developed 
tnd differentiated. The legislative functions^of the comitia* 
.were'^more sharply distingi^shed from \he functions of the 
senate &nd the magistrates. Yet the coSnitia treated of ‘ 
important questions of foreign policy, and ip early times 
decided on appeals against sentence of death. The senate 
did not only exercise administrative functions ; its resplu- 
tions came to have the character of laws. Fin£(Jl3ji the 
magistrates as a rule combined administrative and judicial, 
functions. He who possessed the imperhim possessed in 
the same measure jurisdiction \ he had, besides, priestly* 
functions (the auspices), and by his edicts he exercised a 
sort of legislative power. Nevertheless, there is observable 
in the institutions of the Republic a conscious effort to 
differentiate the funttions of government.* 

•Distinciion new distinction arose in the Eastfrn Roman Empire. 
ayn*?^d The emperors, « inbred, retained in* their hands all public « 
m the- *powers o^cr the whole empire, but in the subordinate grades* 
Empire."* provincial govei;nihent civil and c military offices werCf 
carefully distinguished This separation which had not 
been effected eariicr in the interest of the subjects, who 
* • * 

Cicero, de le^An, 5: 'Omnes n^agistratus tanspicram judkium^e 
habento»’ Ulpianns in L. 2. D, de in jus voc. : * Magiatratns, qui tm 
perium habent, (mi eoercere i^iqqem possunt, et jiibere as'carqfirem 
Mnci.' Ulpianns, T. T.*pf. D, si ^uis jos dicenti : * Omnibus Ihagmati' 

, bus , . . secundum jus potestatis suae concessum 6Stj jwrkdktmum 
suam defendere poenali judicial 

[Op. Gibbon’s Dcclitu md Fait, ch. xvii.] 
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Were .oppressed by tjie excessive power of the magistrates, 
was now ^carried oul ki order to secure the throne?) 6'his 
involved, however, a (step in TOlitical progress which has 
t>een accepted in the modern ^OLter) 

(^In the middle ages the p«wer of yie State^wason all sides ni,tho 
chteked and lintited, but internally it un^ed in itself die iltUe 
m'ost mious functions ; not only the king but every count *"*****"°* 
had at tfie same time civil and military, administrative aiyl* 

^icial p<^er, and the assemblies {Dntge) we^e at^thc sam»v‘ 
time legislative and jufliciair j 

(BodHi was the first to point out that the pi;ince at least Bodin urgeo. 
Ought not to |idminister justice in person, but shOlfld leave tioV^he 
such matters to ii^lependent judges., (Bodin showj . that 
there are(manyccasons in favofir of the old usag^') thus it 
made a good impression that the king should exercise justice 
in the sight of all people, but h0 sees that there are stronger 
reasons for the monarch withholding himself from pcrsonaHy ^ 
exercising the offict of judge. To be At once logi.slator and 
jud^*is W fningle together justice and the prerogfuive of 
mercy, adherence to the law, and arbitrary departure from 
it : if justice is not well administered, the litigating parties 
are not free enough, they are crushed by the authority of 
the sovereign. The horrufs of punishment arc frightfully 
increased, and if the prince has a cruel disfiosilion, the 
judgment-seat s\gms in the blood of citizens, and the hatred 
of the people is roused against their chief. It is wbrst of all 
when the prince decides in his own afliirs. and with regard 
to crimes against himself. It is better fhat ne^shjjuld reserve 
bnly the prerogatif^ of mercy • 

BodiA could indeed point to prccedChts in French History. 

Certain* parliaments of peers had proQounced against the 
presence of the king in trials. Most States gradually adopte^ 
xhi new principle Kings began to leaye to tribunals the 
ordinary administration of* justice, and to reserve JLo them- 
srfves enly the confirmation df sentences, especially sentences 
of death. • • m ^ 

’ BluntMhli, besek. des allg. Statsr. ^,42. Cp.«a8 to PufferMlorf, j>. 1 24. 
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Montev 

quieti.^ 


idea that the objective difference of pblitical func- 
tions requires a correspondirg subjective separation in the 
organs to vfeich these functions, belong, has been produced 
by the course of Vnodern poUticsT^ 

(Montesquieu was the first to enounce the modern prin-^ 
ctple with emphasis ?nd effect. He derpands in the nan^e 
of civic 'freedom and security that different publiq funi:tions 
should be exercised by different persons.^ ‘^f legislative^and * 
executive powers aYe united in the same person, or even in , 
the same body of magistrates, there is no liberty, because 
people 9 re afraid that the monar/'h or the senate may make 
tyrannical laws in order to administer them .tyranivcally. 
'I'here is no liberty, again, if the judicial power is not sepa- 
rated from the legislative and executive :*if it is joined to 
the legislative power, the life and death 6f the citizens may 
be arbitrarily dis^iosed of, for the judge will be legislator : ' 
if it is joinett t8 the ex^utive power, the j^idge may have the- 
force of an oppressor •‘.’ i ^ 

(Excessive power united in one hand certainly endangers 
th?mowdrf' personal freedom. If the different branches of pewer are 
Separated, tfney are all mutually limited. Nevertheless, the 
decisive reason for such speciaKsation is not the practical 
security of civil liberty, but^thf: organic reason thaj^ every 

■ * Esprit Jes Loh^ xi. 6. [' De la constitution iK.^ngleterre.*] Klimtschfi, 
Gtsi h, des allg. Siatsr. 4k. 267. ^ 
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. not s«pnra- 


runction will Jdc better fulfilled if its organ is specially 
directed .to this partk:iflar end, than if quite different func- 
tions Jtre assigned to the same organ. The statesmati only 
follows the fixample of nature* the eye is adapted for sight, 
the ear for hearing, the mouth for»speaking, the hand for 
The body politic should in the same way hifve a 
separate organ for each function!; ^ ^ 

(The • favourite expression ‘separation ( ^f^DUtinction. 
[ijjwets ’ ICads tq false applications of a true ^rinj:iple, 
complete separation or sundering of powers would be* a 
dissolufion of the unity of the State. Just as, in the body 
natural all tlj^ several limbs are connected together, so in 
the body politic live connection of the organs is nqt less 
important than^their difference* In the State ^th^rc must 
be a unity^of [)ower, an(> so the powers, though* distin- 
guished according to their functions, must not be absolutely 
separated.* , . _ 

Montesquieu makes the three fold di!?tinction — i\)poi(Voir n»e thre»5. 

7' V JL t * ( \ ' j' ' ' » division. 

ft) executip (3) juduiatre. 

The same division is adopted by English political theor- 
ists. This threefold division has been carjicd out with 
rigour, jbut not without exaggeration, in the United States 
of North America ", and l^s been sanctioned by u whole 
series^f modern European constitutions. ; 

j^To these thre^ powers some have ajjded, primarily in the Additions 
interests, of the un^ty of the State : — • * 

(4) A moderating* power (pouvoir^jngderateur, royal). 

This idea of Benjamin Constant’s has*bcen ^do^ted jn the 
Portuguese constiftijion of Don Pedro. ’ 

Others have adde 4 to the exccutive*power : — 

(5) The administrative {^omwir adfnpiislratif). 

(6) Tlie inspective ( poles fa^^inspeciiva). 

• *(7)' The representative i^po/wolr^ repre^ntati^. 

There is a mistaken view that these different ppwers are 

^ ^ . .A 

* fFor the vpty in which the actual consHtution of the Unite^l StaTea 
followed the then current theory of tjie ^glish Con<«tifDtion, C|a lingr* 
hot’'i English Comtitutiou, pp. 2 ^, 227^'edit. 1372).] 
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equal. This contradicts the organic nature of the Stately 
The members' of an organism^ have 6aih tlieir own power^ 
but in' subordination to one another ; otherwise the con- , 
nection and the unity of t)ie Viiole would not be*maintaine<U 
^nd so in t'hq State :^if the highest powers were really 
epua*i, and not merely in outward form^as in the Upltfed 
Sjates of North Ameripa^^the State would be torn in t)ieces^ 

* rThe Iread cannot be separated from the body and made 
^qual to, it, vCithout killing the man.^ ') (Blgntscnfi, Studief\ 
P4146.) 

Another e^ror, which is almost childish, is thaf which 
treats thV organ ism of the State as a logicarsyllogism :nhe 
legislative power determining the rule or major premise, the 
Judicial po^er subsuming a particular case Cinder it (minor 
premise), w'hile the executive darries out the conclusion ^ 
All the functions of the different powers would thus bj^ 
united in every judicial decision, and government would, be 
only the policeman tb execute this judgif.entj 
(^It is* first of all necessary to distinguish^theMegisktive 
power from all others. All other functions belong to parti- 
cular organs, but legislation to the whole body politic. The 
legislative power determines the laws and institutions of 
the Stale themselves.(6Vrt/j- uuifRechfsordnung), All other 
powers, on the other hand, are exercised withiff the ek'istinj; 
laws and institutions^ in particular, concrete and changing 
cases. Legislation arranges the perman^t relations of the 
whole ; the othe^ ptwers are, as a rlile, exercised only in 
particular dirertions,^and do not affect the whole natihn. 
These other po^vers ca^inot be divided until the rights of' 
the legislative body have been determhied^l 
(I'he legislative power does not only fix general 'rules of 

f . • 

Montesquieu, xi. />, puts the matter diffeiwitly. He calls the 
judicial power also * la puissance exkdtrice des choses qui dependent 
^vidroii chi/* and thus distingitishes it objectively from 'the execiit|(^, 
po-im proper, * pnissanceFe^utiide (fes choses^^ qui dependent fm dr^t 
des gem* This strange view has been followed among*others by Kaiil 
{RechtUehriy $ 45', and Spittler {^^orlesungm U/ter § 15). On 

the other ^dde cp. Slahk Lc^re vom Stat, ii. §*57. 
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ft.ight {Gesetse) in the narrower sense. 

It has also to found*ahd alte^ theainstitution»<}f the State. 

If.it concerns itself with general economic arrangements in 
ihe budget \lois ir$mpdt\ if itf approves not principles but 
demands, if it takes accouttt of theaactual qjrcumstances of 
thS^country, it is because these acts, although not la^s*jp 
the proper sense, relate to the whole, of the State^ , 

(Roue^au explains the relation of legislation to adminigi- vi«wiof 
tiiition by the psychological distinction of will aivi poweffSSstSn ^ 
Legislation is the expression of the general will, administaa- *^"**‘^‘* 
tion coTisists in particular actions of the government. ) * La 
loi veut, le roi Tait Lorenz von Stein recognises the saii^c 
distinction. But^aa insight into the necessity of lavis ana 
institutions is tfbt less important for legislation t]>au^the wif 
to establish,them : and, or^ the other hand, the actions o 
government, which chooses tlie end and the means of it! 
pqlicy, arc as certainl)^ acts of will. Thus it is better ic 
ma^e^the distinctibn one of general a^d particular will, o 
established order and occasional action.; * 

^s the whole is more than any of its pyts or members, sc 
the legislative power is superior to all the ofjier ixnticulai 
powers.l 

^hese may be divided, •in the modern State, iftto four b. The other 
groups of ‘eWntially different charaitcr. The two most 
important and highest are, I, Goveriiment or Administra- 
tion ; II, the Judicial powery * 

Ii^Govemment or Administration* {^egierungsgewalt\ 

Tfie usual expression, * Executive {vollziehefide^ power,' Us mini»»atiun. 
unfortunate, and Ts^the source of it numbei 'of errors, mis- 
understandings in fbeory, and mistakes in practice. It criiici*ed. 
neither^ expresses the essenjial characiei of government, nor 
itsL relation to legislation and the judicial power^‘ , 

* ?A person can execute a.decision of his own, or the com- 
mand or mandate of another. .But in any case the execu- 
tion if only secondary, the decision mandate is primaty. g 

[Sqt Inferences in foofnote i, 15k. vi«cbap. xw. pp. 426, 42^ above.] 
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But tfie functions of government are in their mture primary*: 
it decides an,d» resolves, itcexpresses itS ^ill, orders or forbids, 
and if I most cases its orders are carried out without exe- « 
cutive compulsion. If that i% necessary, it is Undoubtedly 
the business of, the gov/^rnment*; but as it is secondary, it 
is*oAlinarily entrusted to subordinate officials, such as ^he 
pplice.; ^ * 

p Even if the will of others is in question, the expression 
executive * is'Hnaccurate. It is not true that the gbverrimep! 
hf s only to execute in particular cases what the legislature 
has established in general. As a rule a. law is not executed 
(carriedout', but observed and applied. Thfe .promulgation ' 
of a law is not the same as its execution The rules which 
the legis/atpr sanctions, the principles whic<*i he expresses, 
are respected by the governme?it as the legal and constitu- 
' tional limits of its conduct, tfut within these limits it decide^ 
freely : treats with other States, appoints commissions of 
enquiry, adopts measures necessary for the maintcna^nce of 
order, lurthers what tends to the public weal, 'homi rates 
functionaries, controls the army. The expression ‘execu- 
tive ^ is still l^ss applicable to the administrative government 
in its relations to the courts of justice. The execution of a 
jiidgmt?nt is essentially an act 6f the judicial power itself, 
whose business it is to administer justice, arid to festore 
rights which have been disturbed, and whir;h does not call 
in the sfronger power of government, ej^ept when its own 
is insufficient. 'Vhe^ relation of the fwo powers is not> that 
of servant tp rpaster ‘ 

The wence ( I'he cssence of government consists either in the power* 
«emr*^** of commanding in particular matters w^at is just and useful, 
and in the power of# protecting the country and the* nation 
^om particular attacks and dangers, of representing it, and 
guarding against oommo.n evils. ^ It consists especially in 
what the Greeks call Romans imptrium^ the 

Germans of the middip. ages'-iWvw^/f/A?// and Vogtei%tut^f 

AHst. Pol. iv. 15. § 4, ¥299 su 27 : rd 7^/* iinrArrjfw dpxifturmrCu 
iartv. He finclb the ewence of authority in command. 
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baillage). Of ^11 other powers government is the 
ruling, an^, without doubt, the highest, being Belated to the 
^others as the head to the linAs of the body. It indiides 
y^hat is called the representatiTM pmvtrj 

It is called political govewnment (politisclu^ Itcgicrufig) in 
th<*fgeneral conduct of the^ State, administration i^Vcf^oal- 
tung) in reference to details.^- ^ ^ 

IL (TJhe judicial (richterliche) power is often regar^jed fi. 
rtie power* ^hich^ judges — a confudon yhich ii^litjer* 

favoured by the Frencfi [and English] expressions (pouvoit 
judiciaiPe). But the essence of judicial power^consists not 
^ih judging (ur^Aei/en)^ but in laying down the lixvf (hcAten)^ 
or, according to the J^oinan expression, not in judicio, hut in* 
jure, * Judgingfl in the sense of recognising antj cjpclaring* 
the justice in particular casts, is not necessarily a function 
of government, nor the exercise of a pu&lic power. In 
Rome it was commonly entrusted to private persons ajj 
judicesy in inediievaUCiermany to the assessors (Schvjj'en\ not 
the ^?lge# (AVi'/z/f/'), In modern times it is ofttn en- 
trusted to popular juries. Maintaining the law^ on the 
' other hand, and proU cting the rights indjviduaJs* and 
of the community, has always been considered as a magis- 
terial function/ • • 

< An effsentmt distinction between judicial power and govern- 
ment that thcpformcr does not, likj; the latter, exercise 
rule, but only protects and applies laws already re^fignised. 

The hinctions of govertiment may be coaip^red to the intel- 
lectual powers of .man, the functions oT the jydiyal pgwer^ 
tb his conscience. ^ • 

(The ^paration i^Aus'scheidting) of thd judicial power^from 
that of government in the modern gtate js a very important 
political idvance. In ancient times and in the middle ages^ 
tbe*same magistrat^vs exercised botlj functions, ^hc purity 
^of justice, the liberty of th^ citizens, have gained •by the 
c'lAnge^and government has ifet^ost in^securiiy V Experienc e 

' Compaie the words of Washington, in his wonderful KaaewelU 
Speech (1796) ; *lt is important, likewi|C, that liabits of thinking 
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proves that distinguished statesmen, andgove^ment officiab, 
are very seldom likewise, good judges, «ftnd'w<r tieTsA. The 
judicml power, though independent of the government, is^ 
yet subordinate to it, in some^uch way as the heart is to thp 
head.) \ r. ^ 

The function^ of sovereignty may appeaV to be exhau^^ed 
l^y this three fold distinction, and we can easily* under- 
^ 5tand bow recent constitutions have commonly limited them- 
r^uelves t9 these. But on closer examinatjon, we find that 
(there are two other groups of organs 'and inunctions, both of 
which are ipdeed subordinate to that of governrafent, but 
may stiirbe distinguished from it, having* piuch less the* 
•character of authority and command, which in government 
•is essential.; T hese j i re ^ 

* III! (I'he superintendence %ind care of the intellectual 
elements of civ/lisation ^ 

, IV. (The administration and cfijre of material interests 
\statmirihschaf{) [Folitical Economy im the original sense]^ 
(in these two groups there is no question oF go^qjiing. ^ 
The greqt factors of civilisation, religion, science, art, do not 
belong to the organism of the State. Thus the relation of* 
the State, even to the external institutions of religion, science 
and art, to the Church and the<school, is fundamentally dif- 
ferent from the relation between government jlrfd subjects in 
its own proper spher/?. Such matters cannot be subjected 
to the dominion of the State : its functions are therefore 

I 

}n a free country should inspire caution in those entrusted with its < 
aclmiiiislratiSn (o contiiie themselves within th^ir respective constitu- 
tional spheres ; avoiding ilf the exercise of thi powers of one depart- « 
ment to encroach upon luiother. 'I'he spirit of encroachment tends to 
consolidate the powers of all the departments in one, at^d thus to 
create, whatever the form cf govcrpnient, a real despotisp. A just 
^estimate of that love of power proneness to abuse it, which pre- 
dominates in* the human heart, is sufheient to satisfy us of .the Jttufn of 
this position. The Necessity of reciprocal checks in ^e exercise of ^ 
political power, by dividing and distributing it into differ^t depositories, 
apd constituting each tl^ guaidiar. of the public weal against ^avasfiHi's 
hy the others, has been Evinced by expeiimeUts anctpnt and modern, 
;K>me«of them in our country and under our own eyes. To preserve 
them must be as nece^ry as to institute them.' 
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timited to sup^^rinteydence and fostering dar^(^i^/V^ und 

• •• . . 

^ jThe same applies to the fourth head, Public Economy, 
•Iri the administration of the income and expenditure of the 
State, in the maintenance ^f the ^conomi^ ^’clfare of the 
ciCifEcns, in the support of commerce, in the managemonf^df 
public* works, in the control of local government, there is 
exercise of imperium in the strict sense. Economic^admip^ 
*i|trat4on itifist be based, not so much on the a«thority of tkc, 
S.tate, as on technical knowledge and experience. In jio 
other Aatters does the action of the State approach so nearly 
» 'to that of the private person. The property of the State may 
be bought rfnd sold Jike that of a private person. The nyiterAj 
welfare of the community is tHe broad basis on which tl>c 
State rests, and thus, althocgh it is a necessary condition of 
^political existence, occupies th^ lowest place, while govern- 
ment occupies the higlgjst,' 

*This distinction«in the functions of^thc State has only in 
rec^ftirrife^ come to be gradually recognised. We srill suffer 
from the evils of a confusion of commanding and^ fostering. 
Sometimes things arc commanded or forbfdden, whicbiihould 
only be managed or controlled ; sometimes tficre is a timid 
assistance or control, wher# there ought to be energetic and 
authdl-itatir^ action. But matters are better than they were 
a hundred, or e^en fifty, years ago. j^any institutions have 
been already separated from the direct administration of 
gownment, and are*managcd; withoi;^ the employment of 
fofce, in a spirit of scientific and technical car^ and in 
* interests at once (rf^he welfare andjihe freedjin of the com- 
munit^f. • 



CHAPTER VIII. 

ruui.ic ^EKyiCE and PUBL/C PUNCTIONS'^^. * 

Public Ser- If In a" wide sense every service exacted 'hy the State, dr* 
widera^.ia '^’cndprcd voluiitarily to the State, can be called ‘ public ser- 
'vicc.’ Jhis would include the service ofr soldiers, juries, 
defuitics, and electors, whether*»secondary or primary. Not 
all these services, however, lire public services in the propq*' 
^^ense, which implies a special change or commission given 
by the State. The 'functionaries of parishes, of the church, 
and of'other corporations, are not servants of the btate jftheir , 
service ijj public, but it is not laid upon them by the State, 
and k> not immediately related to the State \ j ' 

The head of the State is not a public servant, in so far as 
he is Irimsclf sovereign, and the^ource of all public services : 
yet Frederick the Great was right in callingthe kihg ‘the 
first servant of the St^te,^ because even his office is dependent 
upon tht constitution, and exists altoge^ther for the service 
of the State; ^ * * < c 

Noi all • 2.. ,Not 9 11 5^ublic Services in the narrower sense are pifblic * 
Sji’tiVre ’ lunctions ;*not all public servants are Strife officials. A State ^ 
dail* otiice^ is a particular' organ in the boG?y politic, with special 
functions of its owij!!) , 

^ A public function is linked to particular obje&s. The 

Cp. with this eftapter e&p. Schulr:, JLehrduHh des deutschen Stats- 
rechtSi i. ^309 ff. : Laband, Statsreckt des deu^seken PekAs, i, 382 ff. : 
l^ningy LehrimsA des y/nvaitwi^srdhts, 11^ 

' Particular public functions may be cntnAited to, them, but (hpir 
prope<« character is not thereby alter^. Cp. Welckcr*s Siatslexicon, 
j. V. Statsdicncr. , , 
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is filled^by the person of the official.* State officials or 
functionaries, ih a^Miider sense, are those public servants 
^ who, although recognising anO respecting their .Subordination 
•^td the headiof the Stale, yet exercise their offices according 
to their own judgment ; ii^ a narrower sense they arc those . 
of^y who have entrusted to them a power of command 
ferium or jurUdictio\ as distinct from those who have ho 
authority of this sort. These last wd might describe by t]id 
•^odold«t0rm df public curators {pffentliche jy^c^er), Sunb.n 
«ire professors a*nd t<Jiirhers in State schools, directors q^d 
physicians in public hospitals, government engincc*rs, and 
\ "many financial* officials, such as treasurers and administrators 
of crown lanSsy * 

State functicipariec proper ar^ those employed either in ad- Difference • 
ministrative or judicial misters. 'I'hc former cxeifcise the udminSra 
;* within their sphero they orclcr'at their own dis-judlc^ftf 
*cretion w]iat they con|ider for the public interest, but they 
depend upon thci|; superiors, and rniwt submit to their in- ^ 
juff^tfbns# •Judicial functionaries, on the other hand^ cannot 
exercise their own discretion as to what public interest de- 
mands : they must lay down the law as ft exists, and, apply 
it according to fixed rules (/w/'/W/VZ/Vy) ; but in doing .so they 
must act according to th^ir own conscience, and .are not 
bound by •any special injunctions of the government. In 
ordinary circumstances the former class of functionaries may 
be expected to display a liberal, the latter a cosiservative 
tentJeneyV) • 

• 3. 'From both kinds of State functionaries we must djs- Official 
• tinguish the emidoy^s of the Stat^ and ofuciM assistants. 

These«re certainly gublic servants, but they have no^spccial 
office, po authority or independent sphere : they are merely 
assistants of the officials under |irhom they are placed. Such 
^afle clerks, inspectors, revenue collectoj*s, etc? They afe 

. # • S^mitthenner, Statirecht, He u&cs the expression * t^hnical 

officials' (in oppositi^ to 'government 6fffinals'), and inclndes the 
fudges among* them. 'I he name would apply letter to our second 
class above. # * 
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publfc servants ' because their activity is e;pployedc as s(n 
organic part, of the life, of the States and in so ^r as their 
workfis of an intellectual, tHough not of the highest kind^ 

If even this last element is wanting, and rnereljL m^hwi(^ 
service is the fhief thpig ", they are no longer to be called * 
*p(tWic servants, although they are used bj the^State,^ (bne 
might call them ‘ private servants, or domestics ‘of the 
' ^tate {Statshedienti) ! such are lacqueys, porters, ibeadles, 
policemen, scrgeants-at-arms, etc. Their condition is reg iS- , 
l^ted by private law, rather than by f»ie essential conditions 
of public service^ , ^ 

4. (jrhe' distinction between civil and mMifAry functions/ 
,]^rhiclj. was first clearly made by the I^imperor Constantine 
*he Great \ is of significafice in the modfjrn State. The 
officcrij of the army alone can bic considered public servants, 
as they alone have the command : the other sol(iiers are only 
fulfilling a general civic duty, or J^ave voluntarily enlisted 
under the form of private contract. Military officers are 
chiefly* distinguished from civil by the strict'ei* dilcjpline , 
and the military obedience, but partly also by the fact 
that ^hey possess authority only indirectly, because their * 
functions are executive, and therefore secondary by nature.) 

5. /a distinction is made between collegiate and individual 

offices ^ The former, composed of several j^ehstons ilho de- 
liberate together anjj of whom the majprity decides, are 
better adapted for advice, the latter for action. * Sometimes 
collegiate deliberatign and iridividual decision may be united ; ^ 
t;hus a minister cfecidcs after having taken the advice oi^his ^ 
colleagues.^ ^ 

( Further, offices ard distinguished as Ijigher and loWef, and 


’ Schmitthenner, StRtmehu p. 50^, rightly calls attention to this 
distinction. But in calling the* employes ot the State ^suhalU^* 
functionaries.’ he uses an unsuitable term, because it only ezpr^ises 
subordination, which 'is equally to beisfound among the real omcialSb . 
* State-oflbials ' iStat 5 beami$) and * official assistants ' {AmtspkiUf^ ' 
woald express the distinfsti^n bettfi*. 

’ * Cp. abqve, Bk. vii. cb^. vi. p. 516. Gibbon’s Dfdim and 
chap. r.vii. ^ • 

* Cp. riizl, Veutickff Sfa/STt^ln^cAf art. * AmC 
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There 


Ure Accordt^ 
to locality* 


atcording to ^fie legality of their operation, 
central ol^des (Landesnmter)^ inteiynediate oflS^es relating 
, ^to provinces, departments, districts, etc. ; and, lowtjst of 
^1/ local or f^arochial (communal) offices. Sometimes, too, 

? there are concurrent office*, whcr<^ severai functionaries 
ex^.ise the same? powers in the same district, but eacH bg 
himself* e. g, the magistracies of ancient Rome, the English 

• JustijesAof the Peace* • • 

• ^/jOffict! generigilly imjilies : • , •wfl-n ofne* ^ 

ta) A certain kind aAd extent of public powers and ^utieJ "”*’*'*‘* 
This is Balled its competeoc 7 . i 

• * (^) A local §e^t as the proper centre and residence of it^ 

action. Even officiijs who move about have a fixed official 
place, » ^ ^ 

(c) A territorial sphere of ‘t)i>eration. 

^ 7.jThe relations between th8 State and its servants are Rciiaion 
not a maUcr of privatif law, but essentially political in sta^^ri Uh 
character. The .se»'ice of the State irf not a commission 
or m^iTdattf, still 4ess merely hired service. The rules of 
private contract do not explain cither the appointpient, or 
•the powers, or the dismissal of a public servant.^ • 

;The State nominates to an office by an act of will, the 
decree of nomination®. Th« act has been called a slpecial 
law, an* expression which it is better to avoid, since, as a 

rule, the act of nomination is not rnagle by the legi.slativc 

• 

• Conner, Der Statst\ienst aus cUm (^eskhtsfunkt des Kec'dts, Lands- 
f Jiut, 1608 ; Zacharia. D* St, ii. 25 ff. SclAriit^cnner ( Statsraht^ 

• P* 5Qp)» while rejecting the * legisiic ^ conceptioi? o( many modern jurist!^ 
v^ho, strangely eno^lgh,^wish to apply the principles Ki5maD private 

^ law where the Romans ^hems^ves never aft'airitd of applying them, 
holds ncvartheless that public services are basc'if on contract, though it 
is not obligatory. This cofitract * is the causa J^aerrdens of the instal- 
lation, jnsf as a feudal contract pr^eded the investiture in a fief.’ But 
this is an efroi. Antecedent contractsiof the sort arc only exceptions.^ 
The*quc^ion, whether one will take an office or not, and tnc answer to 
it^ do not constitute a*contract. tThe coillract mliat be a feigned one, 
tand for that there is no reason. Where, exceptionally, there ts a con- 
trait, it ^ects only the private atii nc$ the pub^c rignts of* the parties ^ 

'> " and tjins we have fiere nothing to do with it.* Acceptance and refusal 
of^i nomination *are certainly vdluntary acts: but that doM not affect, 
the aulhoritattve*character of the decree. Hut cp^ Ldoing, td. p. 119.^ 

Mm* * • ^ 
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body, but in monarchies by the king^ in republics, "som^ 
times by the* governmevt, sometimes ^y ^pufav . election. 
This decree is essentially a u'nilateral act of authority, eveni^ 
in the exceptional case where it is preceded by an actual 
• contract, as ‘e.^g. in acquiring ^the services of a foreigner, 
^ficfc a contract could never serve as th4 basis of ^ tiyil 
^tion to force the actual appointment, although It may ^ 

* entitle, to a demand for damages, as in a private (K)ntract, 
ff the ncgninifiion of the State is not carriep out! * ‘ , * . 

f The functions of public service 5re determined by the 
State, and h^ave a public and organic character. Tffe office 
exists only for the State, and not for the “iodividual who * 
.holdi>*it. It cannot therefore become the property of a 
private person, nor as sufii become an (5bject of private 
trafficking. Where anything o#the sort happens, as in the 
middle ages, and in France^ even in later times, the Statf 
\ISLS not escaped from the limits of jfiriyate law, a«d has not 
yet attained a full consciousness of its pelitical existence. 

Salary. 8. (The Salary attached to an office belongs to ^rivatf^*Iaw, ^ 

for the s;ilary is essentially intended to assure the material 
existence of ^he official and his family. Claims to salary may * 
quite well be decided on by a civil judge.) 

( But *this element does not s^ect the essence of public 
office. At all times there have been unp&ld hdhorary 
officials, who have thp same significance ip the body politic 
as salaritHl professional officials.) The English Justices of 
the Peace are ji^st ps much State officials as the salaried . < 
Prussian I^ndr&the (|)refects). 



CHAPTER \X. ! 

*APPOINn/EA^r OF OFFICIALS^ 

* 

I ^HfREDiTARV offices, which were introduccej everywhere Hewditary . 
* in JBurope in tjife middle ages, are as universally rejected 
the spirit of moderii,politics. Mediaeval history show^ that, 
hereditary officef become seigniories, and thus j^esitroy thcf* 
unity and order gf the Slate. Besides, heredity is no 
HH^arantee of personal caj^city.^ 

(There may in moder\ States 'he hereditary offices exccQ,- 
tionall]^^ commonly# where they are ^)urely |>ositions of 
honoi^r wifhout power, e. g. the offices about the"* court, 
which have come down from the middle ages. ) ^ 

2 .^ Of more importance is the distinction l^etweem pro- DUtinction 
fessional and honorary offices, 'f he former occupy the ^ofe^ionai 

whole activity of a man, •and form his vocation ? they 
frequeiWy rt^uire technical knowledge, and consequently 
preparatory eduegtion and apprenti^ship or [>robation. 

Such offices have therefore a claim to a salary. 1^* 

(Thi latter, on the ’other hadd, reqi^irc^ only occasional 
duties, and may therefore be exerciseef by lhc>se^who. have 
a* private vocation* gis landowners, »mercha?its, etc., and 
support * themselves Jjy this calling t>r by their private 
fortunes* Serving on juries, or t^king« part in represen- 
tative as^mblies, are dutiesVhich may be fulfilled in thi^ 
way. Obviously it is only the wel]-to do*classes of society 
I who can exercise such ofiSces. The mass of th^ people 
la<!ks education, or leisure, <%r both^ • a ^ 

tjin the modern State professional Tiffices^ are the jnore 
impprtant, but in many cases th^ advantages of both sorts 
Mm2 * * 
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may be combined. Representative governyaent and self- 

government, afford ways# in which the* direction .of a pro- 
fessional official may be combined with the assistance of» 
representative honorary officials. Thus in .^Prussia the 
f^andraih (prefect) is combined with the members of the 
c^psfrtmental cfymmittee\Areisaussi:/iuss)\ in Badep «?he 
^prefect of the district,(^i/>^j^j/«/)'* with his districf couh- 
sfcllorsf the professional judge with jurymeri and asstfssQrs. 

’ ^ 3.(T1v^ (}(?rman States, although in many rcSpecfs l^sS . 
pibliticglly advanced than England and France, are ahead in 
the admirable organisation of professional offices.* A ca- 
pable and trustworthy class of officials is *assured by the * 
•fiernrin .system, according^ to whicl^:-r- 

* (<i) ; p(ffi<y:s are open to all who have tWfe qualifications. 

Numerous exhibitions or bur.4iries {Stipendief() assist the 
poorer students, but the great number belong, as a matter 
c/ fact, to the more highly educi|r>ed families, ^and bring 
with them from honfe a traditional cultiftre, which in ks^urn 
helps to elevate the general level.) , • % , 

(^) As,a rule, the candidates for public service must have 
a classical education at the Gymnasium and at the Uni- * 
versity. For certain technical offices, e. g. of engineers, 
architc'cts, etc., the education ^of the Realschule and the 
Polytechnic schools is required instead. At thd end^Of the 
course of study there is a government examination. The 
scientific, spirit of the German universities refuses to limit 
study to mere p’-aotical preparation "for a profession^ anj. « 
thus the d^fe^ts of fhe Chinese system are »avoided. The 
necessity of examination prevents th^ Influences of party ^ 
favour and court inlrigue! - • 

Yet the system must /lot be^ applied in a pedantic way. 
fl&xception^ must be made<br foreigners or other persons 
who$e talents would be# useful |o the State, but wKo have 
not followed the ordinary course of study. Again, there ^ 
are appointments v^ikh catmot be n\ade by examination^ 

• a [I^or the meiAiing of the terms AVvfr, Bezirk^ Stc., cp. Book ill. 

ch. 6^ above, p. *47 ] 1 , ' . 
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Muchas minii^ers and counsellors, or professors at t^e uni- 
versities, « where* high apolitical or scientific capabilities are 
• required. * • 

• {c) After^the theoretical examination follows the novitiate « 
{Eeferendar- oder Pra€ticanUndienst\ that is^o say, the prac- • 
tital .exercise a^ assistants to officials or V^wyers. At (Jje 
close bf this novitiate there is commonly a second examiiyi- 
'tioi\ before the candidate himself receives an office » * 

*# W Thfe StatQ itself apiioints, according ib its^ rcquir®^.» 
ncients, thoser who ha\% fulfilled these conditions. ^ # 

Promotion is made gradually according to period of ser- 
^ Vice and proqPof capacity. * Advance in title anJi rank aijd 
payment, in regular order, is the rule, but the systet^ niusU 
not be applied ^n a rigid mathcfnatical way. Seniority must 
not override the more impt)rtant consideration of capacity, 
it is apt to do where the system has degenerated into a 
bureaucracy. \ ^ 

'I'he salary ptiid by the Stale as<urcs to the official a ^ 
hieaiis oPsupport^c orresjionding to his position. Certainly 
most German officials arc very s<*anlily paid, if wy com[>arc 
their earnings with those of trade ; but, on lly; other* hand, 
they arc protected against the uncertainties of commercial 
enterprise. If a certain rtumber of honorary officts were 
substftutec? Tor the too numerous professional offices, the 
salaries of the latter could be improved. 

(/) The Germ^ official has pragmatic rights. j?e. he has 
. a legal claim to a hxbd salary ^and to^ i^tiring pension in 
caSe of age oj illness. * , / . • 

Hy this system* t^ie German offiiials rna;,*feel that they 
have an assured atid honourable "position ; they |brm a 
veritaWe professional order with Jhe consciousness of their 
tolidarity, and they have the importance oj a politi<:^l 
•power. -The head of th^ State gnd the representatives of 

' * R. V. Mohl, in Mittermaieri Zeitschrift fur Kechtswis^schaft des 

* AftslaiUeSy xvi. p. 431 ff. I.sibonlay#, ^pt V enscignement ct 

Uimeiat admmistraiif en AlUmagne, ii# W’olow&ky, Ri-vue, xviii. * 
lUnntschli, DetUschc KechUbciuhn, 2nd edit., p.*92 ff. Vivfcn, AV. 
Adm. i. p. 205* V. Mohl, Politik, Bd.^ia. • 
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the people must reckon with them, c|nnot dispens'b 
with their CQroperation.^ « t * 

Officials in 4. The English system is' totally different. Police ad-, 

^ ministration and jurisdiction# in the counties sfre entrusted 

to unpaid funct^onaries^choscn from the aristocracy. Minis- 
tefi's <Lre not tak9n from the class of permanent officials, iJ^ut 
fjom the parliamentary parties. A great number of*publte 
'offices^ are filled by party influence, without regard*to^ any * 

. f revious^ preparation for them, but by tlje pafrbnagt and . 
recommendation of influential memBers of Parliament. . 

But even in England the need of examining caifdidates 
is felt ntor6 than it was. The Righer judicial pffices require • 
long legal education, not indeed at Jhe universities, but 
r.t the Ipns of Court, and ^practical experience of the pro- 
fession.' lifxaminations are now. also required for a number 
of technical offices : incapaWc persons are rejected, and th*^ 
influence of parties and jiatronagc ig|^diminished. ,, A change 
of Ministry affects enly about sixty pcKts, partly eminent 
politicitl offices, partly offices of the court ^ , 

Officials in $. The systcm of the United States w'as originally based 
^ States?'^*'* on thg English, but worked in a republican and democratic • 
spirit. In the presidency of Andrew Jackson was introduced 
the dangerous practice of complete change f‘the spoils 
system ']. On the election of a new president,* tiiat i^ every 
four, or at least every ^cight years, if a different party comes 
into pow2r, an immense number of posts is vacated and 
filled by -new jie^rsops. Tlfis leads to ^a universal qffice- | 
l\,untin|;, gij^d the interests of the State and society are less # 
considered^ than the \yishes of party Thus the wholes 
official class is kept in an unstable condition and exposed 
to violent changes, ^and corruption is difficult to i-epress. 
The judges alone have a t^ttdr guaranteed position, and 
tlie habit <Jf selecting them from expe^enced advocales 
assures tjieir legal acquirements' and abilities. / 

^cinhsio ^6. In France theijpvis indee6 an official class, kut lU 

' . . , ‘ ' * 

' * R. Gneist, Ettg^lisches Venvaitungsrechi, 3rd edif. (>883), 230 ff 
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tM>sition is less independent than in GernAany. Th<i head 
of the ^^Wlte, f e, 4 he Ministry the tir^e being, Y\gi9 
greater power of appointing* and dismissing officials, *ind 
,th*ere is le^s guarantee for fcientihc education. Special 
study at polytechnic, military and normal s^hdols, is indeed 
r^uired for a great number of technical offices ; uniyeratj^ 
educ^on for the judicial functions. But the rule is not |o 
^generally carried out as in Germany? The official is moft? 
•dependent*on the government; fidelity to ixu-ty is mo-ie 
regarded than fidelity to his office and the State. ^ 

7 . Ih the republics of antiquity, and partly also in those m Republics 
•of modern times, as in SwitSserland and America, the system nu^s ** 
is adopted of appomtments for a fixed period of time^ genb^ 

rally a few yeais, sometimes wiith, and sometimes withouS, * 

the possibility of reappoi^atment. This systcSi Sbe.s well 
^enough for*local offices, which* as a rule, demand no higher 
educalior^ and rarely ^e all the powers of a inan^s life, but 
it'involves great dji^advanlages when applied to State offices 
re(|uffe a Jong professional training, such as 'has be- 
come necessary id our highly developed conditions. Tfie 
system involves frecpient changes, favcrtjrs ambitiop and 
party intrigue, diminishes the security of ^ fimctioniirics, 
and prevents the firmness, and stability of political, action. 

The advantage of the ea.sy dismissal of incapable officials, 
or of those who have lost the confidence of the public, 
does not outweigh these disadvantages. This system is less 
dangerous in an iriatocracy, Which naturally inclined to 
st;rf>ility and moderation, than in a democracy which loves 
•change and for tl»J very reason is ^clined ih t^e system of 
short tenures. Thpr§ is further the» danger of the State 
losing ^be service of the most c^>able^men, either flirough 
Ihe caprice of the people dt because they themselves prefer 
.a^ess uncertain ^reer. . o ^ ^ 

8 . The individual shoifld be free to accept or jefdse an Liberty of 
iffficei^o which he is appofhteil, not«lg;cause the service ^of 

4 he. State to be* bas^ on contrilct, but because direct * 
cojmpulsion*cannot properly be^ applied ’to intellectual sdr- 
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vice and indirect* compulsion is difficult and ijnperfect.in* itS 
eifects. Indi}'idual freedom is the normal sourcfi pf all use- 
ful aclivity. No citizen can he comi)elled to make greater ^ 
sacrifices to the State than rnother. This pfihciple is re> 
c:ognised in ali^iost all ^nodern ^States, republics as well as 
Vi^narchies , *• 

^ Local offices are an exception : their greater number, arid 
'the small claims which they make on the individual, make 
. tflncm appear L universal duty of the citizen'**. * ^ • 

f»9. The question has been debatetl — When- an appoint- 
ment begins ? If we remember that th^ appointffiAit is a 
unilalerlil det of the State, we can answer with9Ut hesitation: ^ 
JLt thp moment when this act is made ,nublic, is registered 
or signed : the notification hf this to the petson nominated, 
and his shGseqiient investiture,^ are only the consequences 
of a perfect nomination*. '' ^ 

. ' 'rh<i rule hoMs even in Switzerland an/ Norway. Cp/Story, Co/n- 
nuntaries on Const. U. 3 . A. iii. 37, § 1 20. For^eimany, cp. Zachafia, 
fr.136. ^ ^ , # t .. 

• * K. g. whore a city has Iwcome a State, as in the case of tht Free « 
Cities of the Eiu|iiic, or where, as in Canton Appcnzell, the constitution 
is as sample as that of a commune or township. ^ c 

Comj>arc of. this point the dispute between I'rcsidcnt Jefferson and 
tlic Supicine Ctnirl of Justice in the United States t^^tory, iii. 37, § 120). 
The foi/uor maintained that the noKiination gave no rights to the 
otVicial until he had received tlic decree which nomimpied hiijj. 'J'he 
latter held that the mere nomination had effect, so that tfte nominating 
govcrnnienl had no longcf the right of annulling it^ 

/.achai'ij^ J). St. § 136, limits the effects of the nomination to the 
coDbeijucncrs in priNate law. This limitation hcfvevcr is neither neces- 
sary nor cufiect. T^e iiit mination has effect^, not as a private contract 
but a^ a public act of the State: and, though the actual exercisf, of 
dilicial' powA's Fiay not commence till niter invcstifure, the right to 
1 \civisc tl.eiii pie-cxisils f • * 



CHAPTER\\ 


Jkf^U7'S AND DUrJKS Of PUBLIC Off/C/A/S. 

. • * . . 

1. FiRbT of allyjthe olTicial has the rij^ht of cxcrci,^ing t\)e K^erciM^f 
functions of h^ oftire. 'I’his ik called his cony>e^nce, and 

is entirely^ a matter of interest. It is at the same 

•.time his duty to exercise his*functions a.s required, and to 
do so orjiot is not dc^^endent on his individual will. The 
State may ^ hang#, increase, or dimiitish the powers of an* 

2. An official has certainly a right to the title and rank ‘*'***®»” 
belonging t« his office, but this right depends on political 
reasons, and may be modified by legislation. On the other 
hand, rank and title may femaiii as the private right of an 
ex-ofl!cial.* * 

3. 'rhe right being indemnificrl for expenses incurred indemnity • 

and injury suffertjl in the interests of the Stafe^'"is a matter *""1*®*"*®' 
of f)rivate law, ancT belongs 'equallj^ tc^ paid And unpaid • * 

officials. . * ' » • 

* 4. There is nef similar right to fiaymtnt «for the services Salary, 
themselves. It dufxjnds on the wilf of the State ^hethcr * 

an office shall be i>aid or unpaid. A paid official has a 
•right al private law to his .salary. ^ 

* A* distinction •may be ^ade, in n^ny German States, 
between two elements in the payment of officiafs : ( r ) 

* paynfl^nt of rank IStandes^ekalt)^ payment of ser^Ve^ 
^{I>ienst^eM/t). It is the duty and^inteyq^t of the §tatc lo 

maintain, in a suitable Mray, ^hosc cifficials whose whole 

• • 
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professional acti^ty it employs; but ^ere j|s further thd 
expense which is involvgi in or conneeted with^tjif actual 
exercise of the office (Dienst&ufivand und Representatiifns - , 
kosten)'. This distinction isrof importance in the case br« 
officials retiring /rom active service. They retain a claim 
fhe fermer kind, of payment, though none with respectefo 
thyp latter. The former is in greater degree a matter of 
fiwvate^ right, the latteV is bound up with the exercise of 
public functiofis. Where perquisites and f&s aVe attached* 
tosparticular offices they are to be coftsidered of the latter 
character, even where they are reckoned along 'Wfeh the ' 
regular taa'intenance of the officials. The*State haS* the* ♦ 
right qf altering such fees : it is only a ipatter of equity if a 
fixed'sali^ry is raised in ordfir to compensate a diminution 
of fees / there isYio legal claim tQ compensation. 

Pension. S* "^^6 right lo a retiring pension arises from the fact^ 
that the official has a claim to his saViry at privatq law if he 
is compelled to give »up his office through no fault of JSis 
own. The pension should be proportioned to the sahff df 
maintenance {StandesgekaU ) : or, if there is no distinction 
of this sort formally recognised, the expenses of actual * 
tenure of office must be deducted in fixing the pension. 

It is expedient that the amount 9-nd conditions of pensions 
should be definitely fixed by law, in order to avtxd anything 
arbitrary in the awarjling of them. A gpneral system of 
pensions 'constitutes a heavy burden on the treasury, but 
such a burden c^nqot welF be avoidecT where the gtate < 
requires professional officials. The income of^a government t 
official is in most cases ^^ery sfnall, compar.ed with the earh-' 
ings o[ commerce and industry, and .commonly requires 
higher intellectual gualifiptions and more education. It 
i^*therefore a duty of the S^te fo assure those wh6 devote 
their lives to it against w^nt. The publip is compensated, 
for tlie expense by better service, and the temptations to / 

^ cgfruption are avoid^« # * ^ • 

. * Conner, idid, 144. ' Beilage ' ix. *to the Bava^Un* Constitirtioi^. . 

« 17-19- 



The widowjj and orphans of State servants have no legal 
claim to la* pension# •The salary i^ not hereditary. Many 
» States have the good arrangetnent of a public pension-fund, 
•chiefly maintained by deductions from official salaries. 

^ 6. The duties of officials^mostly ^llow fiipm' their rights : 
tJfty owe, further, obedience to their superiors, fidelityM:6 
the head of the State and to the natipn, and, if occasion 
requires, secrecy. The oath of \:)ffice, which is com- 
monly dftnande^i, does not create this c*)ligation, bit 
Ojily strengthens it. * It is not the condition of dke 
officiaA^duties, nor docs it modify their extent. 

.Tfie kind qf* obedience varies according to tKe nature of 
the particular function. It is different for admini.jtrativf 
and for judiciaii functionaries. * The latter must pbvfousl)' 
occupy, on the whole, an independent position, 6ut &ven the 
JTormer are not bound to an absolute or servile obedience. 
Limits arQ imposed by^both law and morality : in particular 
cases the e^ent of the obligation to* obedience may raise 
fEi^JifficJult questions. * ^ 

An official may examine if the order he receives is 
regular in form, i.e. if it is one which his* superior is J^y his 
office entitled to give, and not due to some caprice, and if 
it is within the sphere of his own office to, execute : -he may 
further refust to carry out an order which is not signed, if a 
signature is reqiqred. He is a publiq functionary, and not 
a private servant, and is therefore competent to examine the 
form«of orders as a test of thcii* legal iq^ ^ • 

ff the question of competency is doubtful, and jhe superior 
tiffirms his right te^ive the C)rder,^he infer ibr must obey. 
His sofe right, and at the same time his duty, is to put his 
scruples before his superior, and to awajt a repetition of the 
0 rder. • * t 

. \d ) . In Jio case qjan an official be {pound Jp render obedience 
which would violate •the fiigher princfples of religion and 
'Dlfbrality, or make him accomplice in^a crime. Such aq^s 
^<»n. never |pe tha duty of his offied. Tt)p servant of the 
State cannot be required to dc^ what ^ man would refuse 


Duiiei of 


Obedience, 
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from humanity, a believer from religion, or jn citizen* frbm 
r<^ard to thq criminal law of the lancf".* * • • 

{c) The subordinate official cannot refuse to obey an# 
order, the object of which afi^ears to him illegal or unjust.i 
He can only tiake r^resenta^ions on the subject to his 
sg^efior. He ought to presume that his Superior do?s «6t 
wfsh to violate the law. and that he has not considefed the 
n?atter^sufficiently, and may be led to alter his^deci&iop by 
i€spectfyl anQ frank expression of opinion. An officii . . 
sKbuld, not ' fail to save his superior? and thfe State from 
mistakes, KuJ if the superior abides by his orders obedience ' 
if due, and the superior must bear the resfSonsibility. To ^ 
authorise resistance in such cases woul^l be to destroy the 
Unity ofrthf State, to paralyse its power, arid would lead to 
far worse consequences than single violations pf the law®. 
The same is to be said of unconstitutional commands. Thft 
subordinate must not, by resisting^Himself violate constitu- 
tional obedience. ^ k . a 

/ , * f 

« [There is surely a confusion here between the moral duty of the in- 
dividual nivd his /<^'d 4 duty as an oflPicial. As ‘a counsel of perfection,* ^ 
it is lire duly o£ a government to respect morality, but <t cannot be the 
right of an ofheial to resist on other than legal and constitntional 
grounds. An official certainly cannot be required to break * the law of 
the lanci ’ — criminalr or civil — but if *hc receives an order, which he 
reganis as contrary to (his) religion or morality, he c&ttiot dF^im, on 
that ground alone, to set it aside and yet retain the position of an 
official. 'Die next paragi^phs (e'^ and (7) put the^case accurately, but 
they appear to contradict what JBluntschli says here.] 

“ Severak constitutions formi^ly express* this principle, e. g, the ^ 
Hanoverian Conbtiltfi.io^ of 1883, § 161 : * An order issued in proper ' 
form by a sii{>er^r ofBcial imposes no responsibility the inferior who *' 
receives it, but on the superior whto issues it.*^ 60 in the Constitntioit 
of Mciningen, § 104, an^ of AUenburg, § 37 : ‘ The responsy^ility for ^ 
every i|!.egal act belongs to him who orders it. ** The orders of a higher 
official are only an excuse if they are in proper form, and have been 
i^ued by a competent auth^rit)^ wKo then becomes responsible fqr 
tliem.* Gonnf^r, th. § 79, appears ^to understand the gloria obsequiH in 
the same way, but heifises an ^infortunate expression when l>e speaks of 
the ofheial as a * machine ’ ; for he rec&gnises, the duty of remonstrance f 
against unjust commands, and limits the duty of obedience both |^^n, ^ 
frrm and object, p. 200.*' Besidis, the expression *machin^ has a 
monkish flavour. ^Cp. 6 n this contested poin|; Schulze, Dentseheo 
Statsrtcht, i. 3^5 n . *5 Laband, i. 427 ff. ; Loning, VoftvallMtgsrecht^' 

1 '- 
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* V- •The sp^it of •fidelity (Treui) goes further than the 
duty ofpbcdience. •The latter is l^ulfilled whqi the official 
carries out the order given fiim strictly in form and sub- 
» stance. Tfie former binds hint in the whole of his conduct. 
Fidelity or loyalty is not, wdeed. aj in th# feudal system, 
tl}« main principle of society : the duties of, officials are nt^w 
determined by legislation. It is not so much a personal 
allegiafice to his prince as the requirements of thp StaLe 
^JhicR infllience^is action. Nevertheless, fiddity still forifts 
the basis of the harnfbny and moral cohesion of the^ pul^Kc 
service.^ ^ * 

. An official ^ho, in important though isolated poinfs, hold(f , 
and on occasion expresses, political convictions different 
from those of^is superiors, <^es not thereby^ viplate the 
duty of fi(Jelity. But if chi permanent and funcfamental 
^principles he finds himself in opposition to the government, 
and hostile to it ; if, in a monarchy, he is a declaimed 
repu blican, ^nd wvJrks for the establishment of a republic, 
v^sdy he breaks the bond of fidelity, and cdises 
be a harmonious member of the whole. It is the same with 
a functionary who takers part in systemafic and contwiuous 
opposition intended to overthrow or impede the govern- 
ment. This is a breach of fidelity which no government 
can t^Jlerate Vithout falling into anarchy'*. Systematic hos- 
tility to the ministry, although there fis no pjarticular act of 
disobedience, is hkewise a breach of fidelity, ^n official 

•^Washington (quoted in Guizot’s Pref. to^iis Life, i. d. xxiii) : 'As 
•long as I shall the honour tP govern the puMyc ^ffairsf, T will 
never knowingly pla&^n any important office any man whose political 
maxim8*are contrary to^hs general measures •:>f the government This 
would be in my opinion a kind of political suicide.* [Letter to Timothy 
Pickerid^ Writings^ vol. xi. ^ 74, qnoted ki Guizot's Essay ^ Lng. 
trans. p/84.] How strongly Gerpian statesmen have felt the ^fijs 
wliich accrue to the State from unfaithful officials, maf be seen from 
*the following passidhate utterances of Stein hertz's Life of Wm, ii. 
p. 501) : ' We cannot overcome the insolence and tnrbnlenca in the dis- 
’ ^sition of most of the public* officials by rigorous measures, 

prompt removal, imprisonment or b^ishmqpt of those who in this umy 
fpresid dangerous opinions, or*Undermine the authority of the goverp> 
ment * 
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^ \ ' 
may have absolutely divergent, and even hostjjie conviotidkis^ 

without ceasjag to be faithful in hi^ (fffice. Bht jie must 
not in^his official position express such sentiments. If he 
believes himself conscientiously bound to declare his hos-« 
tility in word' arrl deed^he ought to resign his office. It is 
o^i^us that judges are in a more independent positiiih. 
Their office is not political in character, and not dependent 
on the^will of the government. •- ^ 

^ A further consequence of official fidelityjs that*no dffici^f 
a^i^ept service under a foreign State? or decorations, pen- 
sions, or other distinctions of the sort without perrifilbion of 
hjs own 'government ' • ^ * . * 

Se#-ecy. ^ 8. Qfficial secrecy is not to be understood in an absolute 
srense*, bpt only so far as Specially ordered^ pr in matters 
where (tie revelation of information, officially obtained, 
would injure the State or ' individuals. Two extremeS| 
have to be avoided, a pedantic inaintenance of mystery, 
or a mischievous concealment of unconstitutional and 
illegal •action on the one side ; indiscreet gostipi^g^dh 
the other. 

i^Punishment 9. The State cah reprimand or punish functionaries who^ 
neglect or violate their duties. Crimes, which can be 
prosecuted and punished before the ordinary courts, are 
to be distinguished fron\ neglect of duties, wliich lenders 
a person liable to offiqal discipline. The farmer are judged 
by the ordinary law of the land, the latter more specially 
from the point of vjpw of the public interest. Thi% dis- 
tinction is the same^is that between Justice^(G^nV‘^/)'lSind 
Police *(jPi?Ese/). The former, as we l^awe said, are prb-* 
ceedec^ against at criminal law, but (he State has in some 
cases modified this ip its own interest : (i) according to the 
French practice the criming] pfcsecution of an official fo» 
an official cfime cqn only^take place with^the authorisation, 
of the^goyernment, of an authority specially, empowered, or 

[ A\;t. 75 6f the ^Cgnstitation of the year VlII,^'ahiolifoed by 
of S^t. 19, 1870 (Er. /rans,).] 


f 
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* (a) there are specjjil courts to try officials ^ The ^English 

practice^ bc^h these excepjtional rule^^ but protects 

its aristocratic officials by^other means against fsivolous 

aXthcks^ « ) j 

Official discipline goes,^ further^^ and Pj^pplies in cases « 
Wjjiere the ordinary law could find no sufficient groundTdr 
A cKaa-ge, and even in cases where it would have acquitted 

* the accused. It extends to all the^ faults and neg;ligen4;^ 

» of \he fiAnbtionary, even to his private life, »so far as tlJat o 
fciay injure j the honour and confidence which Ais ofSce 
shoul5*»eceive 

* Disciplinary-^ punishnient^ are either slight, silch'as warn- 
ing, reprimand, and limited fine ; or they are sever^e, such ^ . 
as suspension ifrom office, removal to another pl^ce'/ com- 
pulsory retirement, or dismissal. The Inflictiorf of the 
slighter pfinishments is one of the ordinary powers of 
the superior officials, and requires no special legal proceed- 
ing. The severer^ on* the other hand, require a legal 

4ifff0^(Adi9g'*fn order to protect the rights of officials ^agaii^st 

* According to the Imperial Law, Ober die Eihfuhrung ties Gfric/ds^ 
verfassungsgesitzes^ % ii, those laws of the various particular States 
{Landesgesetze) remain in force which make the civil or criminal prose- 
cution of an official, on acco|jpit of any act committed directly or 
indire^y in tl^e exercise of his office* depend on a previous decision 
{VoremscheiBun^, Such previous decision can, however, only deter- 
mine whether the official has exceeded the powers of his office or has 
omitted a duty incuTnbent upon him. In those German Stayss in which 
there is a Supreme C^it of Administration this decision ii# pronounced 
by sq^ court, in the othdt States by the Impt^rial^ourt. f’'ederal laws 
sort exist in Prussia, Bavaria, Badeni^ Hesse, See. (cp. Lonin^, 
Verwaltungsrec/atf p. ia6). In France the rec^uirem'^pt %f a previous 

*d^lsion has been abbgshed by the decreu of Sept. 19, 1870. On the 
nature of discipline as ^stjpet from punishment of officials very different * 
views are held. Cp. Loning, op. cit. p. 127 ff. ^ 

» Fisohel, Verfcissung Engiands, p. 3&1 ; Hamersham Cox, English 
institutions [? pp. 442, 457, cuit. J863. The Attorney- General 
altay proceedings.] The history of tne Negro revolt in Jamaica shows 
4iow difficult it is even in Englyiff to cnriy on {^successful prosecution 
against powerful c^cialsf even for frightful n^isusc of authority: Cp. 

. (ifieist^Enil- Verojcdtungs^'eihif p. 376 ff, ^ [On the contrast betw^n . 
the Franch and English practice s& Dice^ of the Constiiutiin 9 
feAm oh. xii^ ‘ Tl^ rule of law contrastecTwith fnoit admini strati/, ^ 
Eeichsbeamiengisetz of 1873, § 70. ^ 
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an arbitrary use oT power. In many Stz^es the punishment * 
of dismissal ea4> only be inflicted by the e^rdiiiary iSiiy ^courts ; 
but ordinary justice is apt to fudge the fault as if it were » 
only that of a private citizen, *to take too much Account of « 
the man, and* to^ little of the official. This system places 
the« interest of the official for the time being above 
permanent interest of the office and of the*State, the fights' 
dfi^the individual abovt the rights of the community A • 
r coFjrt of justioc which has to decide on a 'matfe? of such • 
piAlic importance must be composed in such* a way as to 
be able* to appreciate the interests involved. Failfti| such 
a court, the' fight of dismissal nlust*rcmain ki the han(£» of * 
the higjier government officials ^ 

Rfiihsheamteni^est'tz of 1873, § 76. 



CHAPTER XI. 


^^^TERMINATJON OF PUBLIC SEBP/CJS. 


i^FFiCE does not^exist for the sake of the official, sp that *; Sii^wMsp 
if an office conies to T^e supj^essed, the official., can no oflice. ^ 
longer remain such. Public interest alone^ must sefttle the 
4iature and*continuance of an •office, but th’e suppression of 
an office does not put an end to the claims of the official to 
his, maintenjyice, ^-rhich continue as 4 ong as they would 
•iiftVd uon^ if the office had not been abolished; ’ 

r . ** 

/ Since the acceptance or refusal of office is usually a 
natter of frep choice, so also is resignation ; but thtj two 
are not quite on the same level, llie freedom of under- 
taking an obligation does npt imply the fr^‘dom of shaking 
it off.^a In sa’ case where the ability and good*will of the 


individual are so important as in publjc offices, compulsory 
continuance of service is inexpedient *. On the other hand, 
wherg acceptance \)f office is compylsj^ry civic- duty, its 


cortfffiuance, at least for a definite pe/iod, is likewise coiq- 
prisory!) * j ’ 

Resignation does,, npt of itself bring the duties ^of an -■ 


^ PnisA^ Landrechtf ii. lo. J 95 : 'cThe ‘rej^ignation of an oilficial 
sfiall only be refused if the getier^ jurelfare should seriously suffer* 
its^i^g accepted,* Bavarian Edict of 1818, § 22: 'AViyone in the 
if^vice of (he State nfty resira when he 'f)leas^ Without assigniiqg; any 
\ reason : but in suck a caiie he ^ses all his salary as well i» the iiile 
insignia of ofhee.’ • y » ^ 

* Thjw in E^land tHb sheriff (setre-gerefy) who has held the odi^ 
jBr,a*)r<eiar is frop the obHgation of t^ing ilPfor the next thicp 
yean. Blackstc^’s C 9 ntm€ntarieSj i. I. 

2f n 
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office to end. An arbitrary abandojynent of* office 
Would be exertion. Resignation ^nly a mean^ of mov- 
ing die State to withdraw the office it has given. Official 
duties are not at an end before the State has accepted th« 
resignation, aidi the tijpe wheriithey terminate may be fixe<j 
' Vy Che authorities according to public cont^cnience.; . •. . 

• (Termination of office in consequence 'of simple fesigna- ^ 
•ion p^its an end to the private as well as the pjpliticll tights 
Sttache^ to i^^ * • * * t* * 

3 Betire. * It Js Otherwise if a public servaift has thfe rig^ of 'de- 
manding 'to be placed on the retired list (J^tesdrungy * 
Jnruhistandsetzung). This puts an end* to the public* 
. pov^s of the official, but leaves him, his rank, title, and 
'a claim#tojpayiiient. The amount of pennon is commonly 
regulated according to age or fength of service, The right 
to a retiring pension is based partly on advanced age (ui 
IJavaria 70, in Prussia, WiirtembQr^, Saxony, Belgium, 65 
years) combined with long service (3o*co 40^'ears)^ pgj dy 
>^n incapacity arising e. g. from ill health.* The ^latteiiomy , 
constitutes a legal claim to a pension if it has been brought 
on by the jervice itself, for in such a case the State is * 
bound to compensate the injuries incurred in the exercise 
of public duties \) t 

ai. (Involuntary dismissal #is differently regulated* in (ftfferenl 
countries. In the time of the old German Empire [the 
Holy Rdpian Empire], through the infly cnce of jurists, the 
private lights of tbe offiffials werd brought into# great 
prominency. ^ Office* was considered as a jright besJSWed 
usually for life, and not to be w'ithdra*v?i, except for viokf- 
tion 9f duty, by a, judicial decisioiF^* There were' indeed 

^ Zachaiisi, D. St, §*J42, <*eilects sqpne rules on this point jn Gcrmui 
Mates. Cp. J-bning, Venvaltun^ rechi y p. 134 f. As to Belgioizii^. 
the I^w of July 31, 1^44. ^ , r . , 

^ This is formally e]F pressed in thC electoral capitulation {WM- 
ca^tulatihn) of 1792 as to the mem)»ers of the dulic council of ffic 
Empire {f!eichskofrath)f ^lo : * yo councillor can be dismissdfi exc% 
after judicial examination of the case, and by a^seiutenoc^based thereoi^.. 
Cp. ako the deci^on of the Deputation of the 
tions-Hauftschiuss) of|T8o3, § yi. 
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Sortie .protests^that an honourable dismissal mi^ht be justi- 
fied froi9 ^founds o 4 public interest^ but towatiils the end 9f 
the* last century the first opinion was more and more widely 
idi^irused ; atid in many moder^i constitutions this principle 
was proclaimed as an advance in liberty aiOd an important 
gSirantee against arbitrary government, ngt only in JGcy-* 
many but more recently even in Switzerland, where mo^it 
bfficfsfire only bestowed for limited periods. ^ \ ' 

•^In England, oi^ the othei^hand, party struggfles have long 
k^pt tl ^ p olitical con£jl:iousncss awake to the fact that offi«^ 
is give^!hiefly for the sakex>f the State, and r^rbf the in- 
diyidlial : so ^iflch so that ttie principle became established 
that the head of thj State had full right of taking awi\y as of 
bestowing offip^ An exception^was introduced in th<^ caso 
of the judges, in order to enaurc their indepehdence.y Under 
William III it was decided tiiat the cominon law judges 
should not appointed as before, ^durante /tene piacit^* 
bufl^ ^am beme gesserint^' the I^’ng and Parliament 
f^ni^iningi t^ sole judges of good conducts The Unitec^ 
States of North America adopted similar principles®. In 
France administrative officials have alwa}'^ remained liable 
to dismissal at will, though from the fifteenth century judges 
have been irremoveable. ^As a matter r^f fact, how'ever, 
even fR^Frnrfce, officials enjoy a tplerably secure x^osition, 
except in revolutjpnary times • 

The German system exaggerates the importance^of private 
right% but if these ai^ not made to Q^er^de the Wlfare of 
the^tate, it hgs advantages over the ^arbitrary practice of 
bther constitutional States. It assumes the prjvate interest 

is the only German^ountry in wl?i(^ the ordinary Criminal 
cAnrts alcme con dismiss administrq|ive ofTicIals in the other staH^x;^ 
dijlnis^l is regarded as a disciplinary punishment, too in the 

Empire* Cp. ReichsBeamteftgesMz of 187^, $§ 84^86. o 

* Statute. 13 WiM. III.® cap. a. Until the time of George III the 
oftoe oiijndge was terminated th§ death^^ the king. Cp. GneisC 
V^rwaliungrsrechff p. 236 ff. 

* ^ StOTy, 4 ii. 38^,^ auik • 

^ ^Vivien, Mtfid, Adtnmisfr. i. 260 f. 



5 X 8 SOVEREICKTY AMD ITS 6RGAJJS. [BookVU. 

of the functionary, and secures the fStatp .. against * patty 
agitation an^ caprice. <, ‘ . r. 

In any case it is a fundamental principle that the office . 
exists for the State, and therefore the State can the public 
interest dismiss -and replace an official. These two rights 
h^turally belong, to the same person, i.e. s-n case of doubt, 
tethe head of the State*. This must be" recognised even 
those States in which only the law courts have the^ppwer 
dismissal, So far as deprivation of office has merely ^oliti- . 
citt (and not also personal) consequences • 

I'hese rules admit of two restrictions, (i) in beHSlt pf the 
ipdeperidetice of the judges, (2) in the interest of the lunp- 
tionarjes themselves. In modern tinges the principle is 
commonly recognised that judges can neither be dismissed 
nor transferred against their will, and cannot be put on the 
retired list without retaining their full salary. In England 
judges can only be removed by a decision of Parliament, in 
Germany by a judicial sentence ^ 

^ With regard to the second restriction, different eases mu^i 
be distinguished. The reasons for removing an official may 
be—, • ' 

(a) A crime, which shows his moral unfitness for the 
office. • « c 

(^) Proved moral incapacity (negligence, co^ardicStj &c.) 
without crime. 

• 

** The Fi^ident of the United gtates of America had, by the 

Law of 1 709, the so^ of removing omcials, who could fiot be 

appointed wi^ont the cdhcurrence of the Senate (Story, iii. 37. f^9). 
This wdfe illogicA, but was not alleged till 1867. ^ ' 

* 2 acharia, § 144. TheA are however soil^e States which do not 
recogni^ this principle^ &nd even go so fac as to make off%e for a 
certain nme irrevocable on public grounds. 

Baifanan ConstitAtton, wiii. § ‘Judges cannot b^^removed 
y^KIi loss of salary ei^pt by a jndkdal sentence.* Belgian CaHstitufi^, 
Art. 100: *Jubges are appointed for life. No judge can bp depriv^ 
of hisrplace or suspSic^d eifeept by^a judicial^ sentence. A judge’ 
cannot be ^transferred except by a nei^ nomi^atioh^apd wkh hfs coiii- 
^ sept ’ Spanish Const, 10 Portuguese Constl Art^ ' 

.Austrian Pumiantental I^stw (Sta/sgrufulgeseN) bf l^c. 2f, 

Aft. 6; Prussian fSofut. § 87 : Recktt^esets iibe^ 4te W^riehitmlj^ms* o 
sung, § 8. 
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• . • • • ^ ^ 

(^) Intelltj^gjal ificapacity, e. g. loss of memory, insanity, 

&c. • • • • • •. • 

. id) External circumstances which injure an •fficial’s 
activity or ^ieprive him of ptiblic confidence, a case which % 
. jpay occur, in times of agi^atiqn or throu^i foreign compli- . 
Options, to an Official who has fulnlled h^ duty, na}|| 
just Because he^has done so. Thus the minister Stein was 
’ diswiffesed^o please Napoleon I. ^ 

^ ^ In alf* these i^ases the ^tate must posset the mean#oi 
*>^rotefi^g itself agafhst injury by removing officials. 11 
^ onlv in\he first of thege (a) that the law courts^are adapted 
to decide the matter according to their ordinal^ j;fi:oced'nfe. 
A judicial removal brings with it loss of titltVran^^ salary, 
and claim ta ^nsion. ^ ^ • 

The second case (P) is illore a matter fo? official ^isciplin ^ 

- than for the ordinary courts, But the official must always have 
the opportunity of (trending hiipself. According to^the 
^jgajjpr or^ess dfegree of his fault,® there will follow dK# 
ndisal, #ith loss gf all claim to salary, but without afly injjffy 
to his remaining political rights, or he will merely be placed 
on the retired list with a suitable i^erRiion.^ In th^ latter 
case the government can obviously act more freely, because 
the private rights of the official are not afifected. • 

'rte thfrei case (c) justifies compulsory retirement as a rule, 
but not dismiswil, the official not boing himself to blame. 


The fourth c^e id) may oe met either by^compulsory 
retirement or by trafisference^o a d^^ei^nt po.st\>f the same 
c^racter, d^nity, and emolument, • * ^ * 

These two la! 5 to cases shduld he referred to the highest 
authorities in the government, and \fh4?n the appoi^nent is* 
ihad^ by the chief of the Sta^e, hi^ assent or command 
*^houl<I be required for ^ 

A purely arbi]:rary ren^oval wijihoiit w:ason ^assigned, and 
without oppoptunitf of <^efence, is sRll practised in* several 
^Stafls, but is nothin accordance witlwa well ordered sys(jn». 
m -'^empolary suspension may be irffiiictejdu&ither as a penalt^ k 
or as a tn&Uiure of prudence. ^In the/ormer case it jnay be ^ 
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inflicted either by the law courts, or as a mea|uure of discl- 
plii^^ by a competent authority. It usually implfes. ^oss or 
reductign of salary for the time' it lasts^ 

As a provisional measure it^may be provided by the law 
. beforehand in erj-tain cases, e.p. because of a criminal 
charge but it may also &e adopted by the a^uthorities 
ntfef\ns of withdrawing an unpopular official-from the Storm 
hb , has excited. Suspension should not involve lo^s .pf 
prit ate fights, except when it is g. punishment : thTe official^ 
hoL.ld retain that part of his emolument which has a j^ivate’ 
character, especially his maintenance {Standesgehefff^, If 
he is suspended on account of a criminal c’aa^ge he shall, 
retain these private rights, though the court may order the 
retention of his salary, as Vi guarantee for*>the fine and 
iamages io which he may be made liable, but not until he 
condemned is hfs claim for Aiture payment at an end^'. 

“ Cp. ZacKviria, § 145 against IlelTter. 
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